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DECLARATION OF MARC D. KATZ

I, Marc D. Katz, declare:

1.

I am one of the trial counsel representing the United States Securities and Exchange
Commission (the “Commission”) in this action.

According to the Stipulated Order signed by the Court on July 25, 2017, part of the
reason for the extended briefing schedule and second hearing on the proposed Joint
Distribution Plan was to permit the SRA Funds Investor Group “to confer with the
Commission and the Receiver about its alternative plan in advance of it being filed
with the Court.” (Dkt 208 at 3:17-19.)

But the Investor Group did not confer with the Commission before filing its alternative
with the Court. The Commission first saw the proposed alternative plan when it
received the papers via the Court’s ECF filing system.

After receiving the proposed alternative plan, our office obtained the documents
referenced below related to Joshua Cilano, proposed advisory committee member
Peter Healy, Capital Truth Holdings, and Capital Truth Advisors.

The SRA Investor Group proposes an advisory committee “to monitor and oversee”
the proposed new manager. The Investor Group states: “All of the members of the
advisory committee are independent from Investors Rights.” (Opp. 20:2-4.) The first
person listed for the proposed advisory committee is Peter Healy, a senior partner at
O’Melveny & Myers, LLP.

The corporate documents that I reviewed and reference below, however, indicate that
Peter Healy is a business partner of Joshua Cilano.

According to a notarized Amended and Restated Statement of Authorized Person for
Capital Truth Holdings, LLC, on June 3, 2015, Joshua Cilano became the sole
Authorized Person and Managing Member of Capital Truth Holdings. This June 2015
document is notarized by defendant John Bivona. A copy of this June 3, 2015

document is attached hereto as Exhibit 1 (Katz Reply Decl. p. 5).

Katz Reply Declaration re Joint Motion 1 Civ. 3:16-cv-01386-EMC
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10.

According to a document entitled “Action by Written Consent of the Sole Member of
PSI, LLC,” dated July 1, 2016, Peter T. Healy is the sole managing member of a
Delaware limited liability company called PSI, LLC. The document purportedly bears
the signature of Peter T. Healy.

Attached hereto as Exhibit 2 (at Katz Reply Decl. pp. 7-54) is a copy of a Limited
Liability Company Agreement of Capital Truth Holdings LLC (the “Capital Truth
LLC Agreement”). The “Initial Members” of Capital Truth Holdings are Joshua
Cilano and PSI, LLC (paras 1.19 and 1.20, at Katz Reply Decl. p. 16). Cilano has an
80% interest in Capital Truth Holdings and PSI has 20% (Schedule B, at Katz Reply
Decl. p. 54). Capital Truth Holdings owns all rights, title, and interest of any affiliates,
including Capital Truth Advisors, and including related management fees and carried
interest payments (Schedule A, at Katz Reply Decl. p. 53). The Capital Truth LLC
Agreement specifies that any Member is authorized to vote, represent, and exercise on
behalf of Capital Truth Holdings “all rights incident to any and all shares ... of any
other company ... standing in the name of the Company” (para 17.4, at Katz Reply
Decl. p. 50).

According to an August 1, 2016 Limited Liability Company Resolution for Capital
Truth Holdings, as “Managing Member of Late Stage Investment,” the partners named
in the document were granted a wide range of rights, including being “fully authorized
and empowered to open a brokerage account, transfer, endorse, sell, assign, set over
and deliver any and all securities ... [and] execute and deliver ... any and all written
instruments necessary or proper to effectuate the authority herby confirmed.” Peter T.
Healy of Hillsborough, California is listed as one of the two partners, and the
document is purportedly signed by Peter T. Healy. The “Managing Member” of
Capital Truth Holdings, of Hackensack, NJ is the other listed partner and signatory. A
copy of this Limited Liability Company Resolution is attached as Exhibit 3 (at Katz
Reply Decl. p. 56).

Katz Reply Declaration re Joint Motion 2 Civ. 3:16-cv-01386-EMC
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11.

12.

13.

Attached as Exhibit 4 (at Katz Reply Decl. pp. 58-67) are printouts of pages of a prior
version of a website for Capital Truth Advisors. This prior website version includes a
page describing an “Outside Advisory Board” (Exhibit 4, at Katz Reply Decl. p 64).
The next page, with the heading “Advisory Board Members,” includes a photograph
and full-page biography of Peter Healy, who is identified as “Chairman” (Exhibit 4, at
Katz Reply Decl. p. 65). The Capital Truth Advisors Advisory Board Members also
purportedly include Robert Brunner (Exhibit 4, at Katz Reply Decl. p. 66). Mr.
Brunner is also listed in as proposed advisory committee member to oversee the
receivership entities. (Opp. at 20:15-19.)

On September 11, 2017, I conducted an internet search for “Capital Truth Advisors
LLC,” and located the website for “capitaltruthadvisors.com.” Although some of the
content on the current version of the website was similar to Exhibit 4, the current
website does not contain any reference to Messrs. Healy or Brunner as described in the
paragraph above.

Prior to our filing the Joint Distribution Plan, I and my colleague John Yun met with
Peter Healy and attorneys for the Pritzker Levine law firm. Neither during that
meeting, nor since that meeting, did Mr. Healy or the Pritzker Levine attorneys
reference that Mr. Healy had a business relationship with Joshua Cilano. Nor did they
discuss Mr. Cilano’s relationships with John Bivona, Frank Mazzola or the

receivership entities.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct and that this Declaration was executed in San Francisco, California on

September /3, 2017.

~

Marc D. Katz

Katz Reply Declaration re Joint Motion 3 Civ. 3:16-¢v-01386-EMC
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AMENDED AND RESTATED STATEMENT OF AUTHORIZED PERSON
T s o A VAN T OR AUTHORIZED PERSON

STATEMENT OF ORGANIZATION OF " THE AUTHORIZED PERSON OF CAPITAL
TRUTH HOLDINGS LLC

The undersigned, the solc Authorized Person of Capital Truth Moldings LLC, a Delaware
limited liability compuny (the * ompany™), hereby certifies pursuant to Section 18-20] of the
Delaware Limited Liubility Company Act, as follows:

I that the Certifieate of Formatjon of Capital Truth Holdings LLC was fled with the
Secretury of State of Delaware on Februury 4, 2015;

that on February 4, 20 13, the following persons were named as the Mangayring
Mcmbm of the Company until thnxr swecessors are elected and qualify: Joshua J. Cilano; and
Stephen Soler;

3. thul on June 3, 2015, Steplicn Soler resigned gs a Managing Member of the Compuny;
und )

4. that from and after June 3, 2015, the sole Authorized Person and Manuging Member
of the Compuny is und shall be Joshun ' C:luno

IN WITNESS WHEREQF, the undersigned have exceuted this Statement Of Authorized
Person as of June 3, 2015,

"’. o" =
¢
/ JoshuaJ Ciluno
Seit Authorized Person and Sole Managing
Member of the Company
RESIGNATION CONFIRMED
BY STEPHEN SOLER

Stepl rﬁ??/w
b( ,%3;; axvov &'

ary Pubuc. smla o! Naw York

-.'Juulmed ln Now Yurk c nt
Commisalon Expires Auguat 6, 2%[&'

- = e

OMV_US:7306H216,)

Katz Reply Declaration Page 005
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LIMITED LIABILITY COMPANY AGREEMENT
of
CAPITAL TRUTH HOLDINGS L1,C
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LIMITED LIABILITY COMPANY AGREEMENT
of
CAPITAL FRUTH HOLDINCS LLC

RAKRNN R & h ok

THE INTERFSTS REPRESENTED HERERY (THE “INTERESTS™) HAVE NOT BEEN
REGISTERED UNDER TUR SECURITIES ACI' OF 1933, AS AMUENDED (THE
“SECURITIES ACT"), AND MAY NOT BE SOLD, PLERGED OR OTHER\WISE
TRANSFERRED WITHHOUT AN EFFECTIVE REGISTRATION THEREOQOF UNDER
THE SECURITIES ACT OR AN OPINION OF LEGAL COUNSLEL THAT sSUCH
REGISTRATION IS NOT REQUIRED. TIHE INTERESTS ARE BEING QFFERED
AND SOLD UNDER AN EXEMPTION PROVIDED BY THE SECURITIES ACT AND
THE RULES THERREUNDER. THERE IS NO OBLIGATION ON THE ISSUER TOQ
REGISTER TIE INTERESTS UNDER THE SECURITIES ACT. A PURCHASER OF
ANY INTEREST MUST BE PREPARED TO BEAR THE ECONOMIC RISK OF TIE
INVESTMENT FOR AN INDEFINITE PERIOD OF TIME.

THE INTERESTS REPRESENTED WEREBY ITAVE NOT BEEN REVIEWED OR
APYROVED BY THE SECURITIES ADMINISTRATORS OF CERTAIN STATES OR
OTHER JURISDICTIONS NOR HAVE THEY BEEN QUALIFIED OR REGISTERED
UNDER THE APPLICABLE SECURITIES LAWS OF CERTAIN STATES OR OTHER
JURlHDI’CllONS AND ARE BEING OQFFERED AND SOLD IN RELIANCE ON
EXEMPTIONS « FROM THE  QUALIFICATION OR REGISTRATION
RBQUIRLMI»NTS ‘OF SUCII LAWS. THEREFORE, A PURCHASER QF ANY

INTERES'T WILL NOT BE ABLE 'I'0 RESELL IT UNLLbS THE INTEREST 18-

QUALIFIED OR REGISTERED UNDER THE AFFLICABLE STATE SECURITIES
LAWS OR LAWS OF O'I'HER JURISDICTIONS OR UNLESS AN EXEMPTION FROM
SUCH QUALIFICATION OR REGISTRATION IS AVAILABLE,

i
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LIMITED LIABILITY COMPANY AGREEMENT
of
CAPITAL TRUTI HOLDINGS LLC

‘TINS LIMITED LIABILITY COMPANY AGREEMENT is made and entered into as
ol'the date set forth below by and among Cupital Truth Holdings LLC, a Deloware limited
liability company, and the severa] persons whose names and addresses are sel lorth on
Schudule A attuched hereto and whose signolures uppear on the countemart signature pages
ultuched hercto.

THE PARTIES [HERETO ENTER THIS AGREEMENT ON THE BASIS OF THE
FOLLOWING FACTS, UNDERSTANDINGS AND INTENTIONS:

A, The parties hereto, wishing w forn and heeame members of'a limited liability
company named Capital Teuth Holdings LLC (the “Company™) under and pursuant to Title 6,
Chapter 18 of the Delawitre Code (the Delaware Limited Liabitity Company Act), have eaused o
certificate of farmation to he exceuted and led with the Delaware Seererary of State pursuant to
Scetion 18201 of the Delaware Limited Liubility Compuny Act,

B, The purties hereta agree that their respestive rights, powers, dutics and obligations as
Members ol the Company, and the management, aperations and activities of the Company, shall
be woverned by this Agreement,

C. The objective of the Members in forming the Compuny is, subjeel to the limitutions
herein to create o holding comnpuny to hald interests in all of the compinies (including, without
limitation, corporations, partnerships, limited liability companics, trusts, and othierwise) as set
forth more particularly on Schedule A attached herelo,

NOVW, THEREFORE, in consideration of the mutual terms, covenants and conditions
contained herein, the putties hereby agree as (ollows:

. ARTICLE I,
e DEFINITIONS .

[y

Capitalized terms used in this Agrecment without other definition shall, unless expressly
stated otherwise, have the meanings specified in this Atticls J:

1.1 *Aet" means Title 6, Chapter 18 of the Delaware Code (the Delaware Limited
Liability Company Act), as from time to time in effect in the State of Delaware, or any
corresponding provision or provisions of any succeeding or successor law of such $tate;
provided, however, that in the event thal uny amendment to the Act, or uny succeeding or
successor law, is applicable to the Compuny only il the Company haus clected to be governed by
the Act as so s\mt.ndc.d or by such succeeding or suceessor law, us the cuse may be, the term
“Act” shulf refer to the Act as s0 umended or to such suceceding or successor law only afler llu, '

a0 orr
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1.2 “Adjusted Capltal Accaunt Defieit™ means, with respeet ta any Member, the

deficit balance, it any, in such Member's Capital Account us ol the end of the relevant Fiseal
Year, after giving effeet to the following adjusments:

() incrensed by any amonnts that such Member is oblipated 1o restore 1o e
Compuny (pursuant o this Agreement ur otherwise) or is deemed to be obligated to restore
pursuant to (i) the peaultimate senience ol Treasury Regulations § 1,704-2(p)(1) and (ii)
Treosury Regulutions § 1,704-2(i)(5); and

() deercased by the items deseribed in Treasury Regulations
§§ L704- LX) (), 17041 (b} 2)(EANS) uned 1,704-1(1)(2)()()(6).

L3 "Afflliate™ means any corporation, limited liakility company, partinership, joint
venture, lrust ar other entity, repardless ol how arganized or identificd which is dirctly or
indirectly ownesl, innaged or contralled by the Founding Member. “The termi “control™ herein
means when used with respeel to any person, the possessian, direetly or indirectly, of the power
ta direct or cause the direction ol the mannement and policies of such person, whether through
the ownership of vating seeuritices, by contract or otherwise, and the terms “controlling™ and
*controlled™ havte correlative memtings,

L4 “Agreement” means this Limited Liability Company Agreement. as originally
exceuted aud as amended, moditied op supplemented (rom time to time, Words such as “herein,”
“hereinalier,” “hereol,” “hereto,” “hereby” and “hereunder,” when used with reference to this
Agreement, refer 1o this Agreement as a whole, unless the context otherwise requires,

L5 “Assiguee” meuns any translerce of a Member's Julerest who has not been
admitied as a Manber of' the Company in accordance with Sgetion 11,2,

L6 “Book Yalne” meuns, with respect to any assel, the usset's adjusted Tax basis tor
U.S, Federal income ‘T'ax purposes, except as follows: '

(0)  teinitial Book Value of any asset contributed by u Member to the
Compnny shall be equal to the gross Fair Market Vilue of such asset us of the date of
contribution; .

. .
. 4

(b) +  the Book Vitlue of all Company usscts shall be dtljusted lo equal their
respuective Fuir Market Values as of the follawing times:

(i) theacquisition nl'un ndelitional Percentage Interest in the Company
by any new or existing Member in exchange (or more than a de minimis Cupital Contribution;

(i) the distribution by the Company 1o a Member of more than a de
minimis amount of cash or Compuny praperty (other than cash) as consideration for a Percentage
Interest in the Company; and

(i)  the liquidation of the Company within the meaning of Treasury

={enulutione S0 204 LN a3
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provided, however, thar any adjustiients pursuant to clavses (i) and (ii) shall be made only il the
Members reasonably determine thint such adjustiments ure necessary ar appropriate to reflect the
relative ceonomic interests of the Members in the Compiny:

(€)  the Book Value of any iteny of Company asscts distributed 1o any Memher
shall be adjusted 1o equal the Fair Market Value of such asset on the dale of distribution:

() the Book Values of all Company assels shall be adjusted ta rellect any
adjustments to the adjusted hasis of such ussets pursuant to Scctions 734(b) or 743(b) of the
Code, but only Lo the extent that such adjustments are required to be taken into ageount in
determining Capital Accounts pursuant to Treasury Regulations § 1,704-1(h)(2)(v)(m):
provided, however, that Bouk Yalues shall no be ajusted pursuant to this Section LA(d) o the
extent that the Members determine thut an adjustment pursuant to Seetivn_|L6(b) is necessary or
uppropriate in connection with u transaction that would othierwise resull in an adjusiment

purstant to this Section 1,6(0); and

(¢)  ilthe Baok Value of an assel has been determined or adjusted pursuint 1o
Seelje elions. LG6(a), (b) ur (¢) above, such Book Value shall thereafler be adjusted by the
Depreciation taken into tccount wllh respect Lo such usset for purpases al’ computing Net Profi
and Net Loss and specilic items, i uny, of income, guin or loss allocated to the Members
pursiant to this Agreement,

The furegoing delinition of Book Value is intended to comply witl the pravisions of Treasury
Regulations § 1,704-1(b)(2)(iv) and shall be interpreted and applied coosistently therewith,

1.7 “Buy/Sell Decision® means any decision which requires the uffirmative vote of
the Initial Members pursuunl to Section 4,5(h).

L8 “Capital Account™ means un aceount established and maintained (in aceordance
with, and intentled ta eotnply with, Treasury Regulations Section 1,704-1(1)) for each Munber
pursuant to, Article VII hereof,

L9 “Capital Contributions® means the contributions made by (he Members ta (he
Compiany pursuant to Suctjions 6.1, 6.2 and 6,3 hercol and, in the case of all the Members, the
agurepate of all suelt Copital Contributions.

1.10 “Capital 'Truth Advisors” means Capitul Truth Advisors LLC, an entity formud
for the purpose of rendering advisory services (o Lote Stage 1 and Lale Stage 11,

EIT “*Cuuse” shall mean with respect to a Member: (1) a breach by sueh Member of a
materinl law or regulation or a material rule of any securities exchange or the Securitics and
Exchange Conunission; (b) a breach by such Mumber of o materdal regulation or rule of the
Finaucial Industry Regulatory Authority; (¢) the conviction of such Member of 1 Telony or the
entering by such Member of a plea of nolo conlendere lo 4 felony; (d).intcntional mialfeasance,
misconduct or fraud; or (¢) u material breach by such Member of this Agreement.

AN

[P RS0 5

“filed with the Delaware Sccretary of State on February 4, 2015,
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L3 “Company Minimum Gain™ bas the meaning sel forth in Treasury Regulations
§§ 1.704-2(b)(2) and 1,704-2(d),

L4 “Competing Busliess™ means any entity which engages in a business (3) similar
to ane in which the Company or any ol'its Subsidiaries ur any of its A [flivtes or the Founding
Mamber's Alfiliates are engaged, or (b) similar to any business thut competes with the portfolio
investments o' the Compiny or any ol ils Subsidiaries or any of its AfMiliates or the Founding
Member's Alliliates. Competing Businesses shall include, without Linsitation: (i) the formution,
ownership, operation and management of invesiment funds; (if) the conduct of any fiveshinent
advisory business in connection with any investment funds; (i) the conduct of any investinent
bankinyg business, including, without limilatjon, (A) uny private placement business, (B) any
mergers and acquisitions udvisory business, (C) any cupital raising business for third purties,

(D) any buying und selling of businesses or shares therein as an agent; (iv) the conduct of any
brokeruge or broker-deuler business; (v) the conduct ofany business wherein the Founding
Mumher {or the Founding Member's Alliliates) act us a principal in any transaction; and (vi) any
business that competes with Capitul Truth Advisors, Late Stage Assel Management, Late Stage |
and Late Staye 11,

LIS “Depreciatlon™ means, for any Fiscal Year, an smount equal to the depreciation,
amurtization or other cost recavery deduction allowable for U.S. Federal income Tax purposes
with respeet to praperty for such Fiscal Year, except that:

() witlirespeet lo uny property the Buok Value of which dilTers from ils
adjusted Tux busis for U.S. Federal income Tux purpuses and which difference is being
climinated by use of the *remedial allocalion method™, Depreciation for such Fiscal Year shall
metn the amount of book basis recovered for such Fiscal Year under the rulés preseribed by
Treasury Regulations § 1,704-3(d)(2); und

(b)  with respeet to any other property the Book Vaulue of which differs from
it adjusted Tux basis at the beginning of such Fiscal Year, Pepreciation shiall mean an anmount
~ which bears the smne ratia to such beginning Book Value as the U,S. Federal income Ty
depreciation, amortization or other cost recovery deductjon tor such Fiscal Year bewrs 1o such
hepinning adjusted Tax basis; . ‘

provided, however, that it the adjusted Tax basis of any property al the beginning of such Fiseal
Yeur is eero, Duprecintion with respeet (o such property shall he determined with reference to
sitch beginning Book Value usiitg any reusonable method selected by the Members.

116 “Dissolution Event” means, with respect 1o any Person, one or inore of the
following: the deatli, insanity, withdrawal, resignation, telirement, expulsion, bankruptey or
dissolution of such Berson.

117 “Economic Risk of Loss" shall have the méariing given in Treusury Regulutions
§ 1.752-2().

118 “Fiscal Year"™ means the ealendar yeur, except for such shorter Tax period in the

=y eln BTy g prio e TEmITAtion oF o8 OUIGTWISe TequiTed by the Code
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119 “Founding Memher” means Joshua 1., Cilano.

120 “Initial Members” means the Founding Member and 181, 1,LC, in cacl ease, so
long as the Percentage Interest of such Memher exeecds [0%.

1,21 “Interest™ imeuns the entire wwnership interest ol a Member in the Compiuny ul
any particular time, including, without limitation, the right ol such Member o share in the
Compuny’s Net Income or Net Loss, receive distributions of Net Cash Flow and any and all
vights and benelits to which a Member may be cutilled pursuant 1o this Agreement and under the
Acl, together with the oblipations of such Member to comply with all the provisions ol this
Agreement and the Act,

122 "IRS™ ey the LS, Tnterbal Revenue Service,

1.23 “Late Stage Asset Management” means Late Stage Asset Management, 1.1.C, an
entity formed to render managernent Serviees 1o Late Stape 1 and Late Stape 11,

124 “Late Stage 1" means Late Stage Investment Fund I, LLC, anentity formed for
the purpose of acquiring, holding mu managing venture cupital and growth equity investments in
early-stage development-stage and lter-stage privite companies engaged in social media, digial
media and ather technology businesses,

L.25 “Late Stage 11" means Line Stage [nvestment Fend 11, LLC. an entity formed for
the purpose ol acquiring, lwlding and munaging venture eapital and growth equity investments in
carly-stage development-stage und Inter-stage private companics engaped in social meclia, dipitl
media and other technology businesses. -

1.26 “Member” meuns any Person who (a) (i) is an Initio] Member of the Company
(including, without limilation, the Founding Member), and listed as such on Schedule A atlached
hereto, or (ii) has been admitted to the Conpany as a Member in accardance with the Act and
this Agreement, and (b) has not ceased 1o be o Member for any reuson,

v, 1-27  “Member Nonrecourse Dabt*” lus the same meaning as “partner nonrecourse
debt™ as sut forth in Treasuey Regulations § 1.703-2(h)(1).

'yl
"

1.28  “Member Nonreconrse Deductions™ means uny and all items ol loss, deduction
or expenditure (described in Scction 705(a)(2)(B) of 1he Code) that, in nccordunce with the
priuciples ot Treasury Regulations §§ 1.704-2(i)2) and 1,704-2(K), ure attributable to Member
Nonrecourse Delit; provided, that for purpascs of determining Member Nonrecourse Deductjons,
all increases and decreuses, if any, of Member Nonrecourse Debl Minimum Gaia allocated to the
Company with respeel 1o its inlerests in lower-ticr parnerships in accordance with "T'reasury
Regulations § 1.704-2(k) shall be aggregated and netted with all such increases and decreases at
the Company level,

1,39 “Menmber Nonrecourse Debt Minfmum Gain” has the meuning given lo the
lerm “partner nonrecourse debl minimum gain” as set forth in Treasury Regulations § 1.704-
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130 “Net Caush Flow™ meuns, with respeet o any Fiseal Year, (he excess of aperating
revenues, investiment income and gains, income lrom affiliates, and other receipls over operating
expenses, losses and other expenditures for such Fiscal Year, other than any Net Cush Flow
From a Non-Proportionate Investiment,

131 “Net Cush Flow From a Non-Proportienate Investment™ means, with respeet
tw 1 Non-Proportionate Investment for mny Fiseal Year, the excess ol operating revenucs,
investment income and gains, income front alliliates, and otlicr reecipts aver operating expenscs,
losses and uther expenditures for such Fiscal Year, as determined for such Non-Proportionate
Investments,

132 “Net Profit” and “Net Loss™ means, for cach Figeal Yeur or other period, an
amount equal to the Compuny’s taxable income or loss for such year o period, deterimined in
accordunce with Seetion 703(a) of the Code (fur this purpose, all jtems of income, gain, loss or
deduction required to be stated separately pursuant to Section 703(a)(1) of the Code will be
included in taxable income or losg), with the (ollowing adjustiments:

(0)  any jnconte ol the Company that is exempt from U8, Federal income Tas
and not utherwise taken into aeeount in computing Net Profit and Net Loss will be ndded to such
taxable incame or loss;

(b)  any expendilures of the Company deseribed in Scction 705(a)(2)(13) of the
Code ar trealed ag Section 705(u)(2)(B) expenditures pursuant to Treasury Repulations § 1,704-
LY2)(iv)(), and not otherwise laken into account in computing Net Prafit or Net Loss will be
subtracted from such taxable income or loss;

(¢) in the event the Book Value of any Company asset is adjusted, the smount
of suich adjitstment will be tuken inta account as gain or loss from the disposition of such assct
for purposes of computing Net Profit or Net Loss;

(d)  gain or loss resulting from any disposition of assets with respeet to which
gain or losy is recognized for U.S. Federal incume 'Tax purposes will be compuled by reference
to the Book Value of the assets dispdsed of, notwithstanding that the adjusted Tax basis of such
agsel <li{fers from its Book Valuey .

< (¢)  inlicuofthe depreciation, amortizalion und other cost recovery
deductions titken into account in computing taxable income or loss, there will be taken into
account Depreciation for such Fiscal Year or other period; and

() tothe extent that an adjustment to the adjusted Tax busis of any Campany
properly pursuanl (o Scclions 734(b) or 743(b) of the Code is ruquired pursuant to Treusury
Repulations § 1.704-1(b)(2)(v)(m) to be taken into account in determining Cupital Accounts, the
amount of such adjusiment shall be treated as an ilem of gain (if the udjustment increases the
adjusted tax basis of the propeity) or loss (if the adjustment decreuses the adjusted Tax basis of
the property) from (i disposition of the property and shall be taken into account for purposes of
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Notwithstanding any other provision ol this definition, any items that are speciully allacaled
pursuant lo Sections 8.2, 8.3 or 14,5 shall not be tuken into account in computing Net Prolit oy
Net Logs,  The amount of the iteins of Campany income, gain, loss or deduction available to e
spucially allocated pursuant to Seetinns 8.2, 8.3 or 14.5 shall be determined by applying rules
analogous o those set forth in Scctions 1L 32(a) through (1) above,

1,33 “Nonrecourse Decuctians™ has the meaning set Lorth in Treasury Regulations
§ 1.704-2(b)X 1),

L34 “"Nonrecourse Liahility™ has the meaning set torth in Treasury Regulations
§ 1.704-2(b)(3).

L3S “Non-Voting Interest™ means an interest in the Compay that shidl have no nght
la vofe or otherwise participate in the business and aflairs ol the Company: provided, however,
that the holder of i Non-Voting Interest shall have the right to vote in the same inanner as iny
Member on any matter specifically affecting the ceonomic rights ol such holder with respeet 1o
the Non-Voting Interest (ather than matters which do nol disproportionately alleet the Non-
Vating Interests).

136 "Percentage Interest™ means the allocable interest af each Member in the
income, gain, lass, deduction or eredit of the Company, as set forth on Seledyle 13 attached
hiereto, a5 amended rom time (o time,

1.37  “Person™ meuns n natural person or any purtvership (whether general or limited
and whether domestic or foreign), limited liability company, foreign limited liability company,
limited life conpany, limited duration company, trust, estate, association, corporation, custadian,
nominee or any other individual or entity in its own ar any repiesentative capacity or any ather
cntity,

1,38 “Pro Rata" means, will respeet to a Member that has a Purchase Right, Right of
First Oppuortunity or Right of First Refusul, the proportion that such Member®s Percentape
Interest bears lo the aggregate Perventuge Interests of all Membets having such riphts; provided,
thit, iCsome but not all Menburs luving such right do not ¢leet 1o exercise such rights, Pro Ruta
o shall mean the proportion that such Member's Péreentage Interest bears to the aggrepate
Pereentage Interests of all Members extrcising such rights,

e ‘ .
* 1:39" “Regulatory, Allocatlons® means the allocations deseribed in Section 8.2-and §.4,

.40 “Restrieted Period™ meuns with respect to a former Member (and/or any
Alfiliate thereof) of the Company, the period beginning on the date such former Member ceased
to be a Member of the Company and ending twelve (12) months after such date,

14l “Seceretary of State" means the Sseretury of State of the State of Delaware.

142 “Subsidiaries” mueans, with respect to the Company, any corporation, limited
liahility company, partnership, association or uther business entity of which the Compuny owns a
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43 Tax™ or “Taxes” means ay U.S. Federal, state or local income (ax, ad valorem
LN, excise lax, sules tax, use tax, limchise tax, real or personal property ax, transler tax, 1pross
receipts tax or other tas assessiment, fee, levy o other governmental charge, together with and
including any and all interest, lines, penaltics, assessments and additions e Tax resulting
from, relating Loy, ar ingurred in connection with any of the furczoing ur any contest or dispute
thereol.

144 “Tax Retura” means any return, report or similar stalement reguired Lo be filed

willi respeet Lo any Taxes (including uny attached sehedules), including any information retun,
cloim tor cefund, amended return or declarution of estimated Tax.

145 “Treasury Regulations™ means, unless the context elearly indicates utherwise,
the regulations in force as final or temporary that hitve heen issued By the U.S, Departinwent ol the
Trensury pursuant 1o its autharily under the Code, und any suceessor regulations.

Ld6  Qther Delinitions,  All other terms are defined in the sections listed in the tible

below,

Definition i Suction Reference
Breaching Member Section 11.4(d)
Buy/Scll Notice ) Scetiany 11.3(0)
Company Recituls
Company ltem . Seetion Y,3
Deadlock ' Section 11.3(a)
Deadlock Resolution Period Section 11.3(4)
Deccused Menber Section | 1,4(b)
Designated Allogation Method Section 8,6

Distribution Date Section 14,3

Divorcing Member Scction 1 1.4(n)
Divorcing Spouse Section 11.4(a)
Drap-Along Mcinber Scetion 11.3(c)

| Dragi-Along'Sale Seetion 11.3(c)

 Drag-Along Sule Date Scction 11,3(¢)

. Drap-Along Sale Notice Scction 11.3(c) v
Efercise Period Section 11,3(n)
Fair Market Value Section 1 1.4(u)
Initiating Party » Section 11,3(u)
Non-Breaching Member Section 11.4(d)
Non-Divorcing Members Scetion | 1.4(n)
Non-Retiting Member Scetion 1].4(c)
Non=Transferable Period Suction 11.4(h)
Non-Truansferring Members . | Seetion 11.3(1»)
Non-Venturing Member Section 4.12(a)
Note ) Section 11.4(c) ’
L g | OtherPorty Section 11,3(a)
S
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Purchase Oifer ,

Section |1.3(¢)

Purchase Price

Section | 1.3(a)

l'urchase Right

Section 11.4(x)

Retiring Member

Saetion 11.4(c)

Retirement Notice

Seetion | 1.4(c)

Reply Notice Section 11.3(a)
Right of First Opportunity Section 1 L.3(h)
Rules Seetion 17.9
Sceuritics Act Title Page
Selling Party Section | 1,3(n)

Subjuct Interest

Section 11.3(h)

| Tag-Along Members

Section 11.3(d)

_Tap-Along Right

Section 11,300

Tup-Along Sale Section 1 1,3(d)
Tax Matters Member Suetion 9.2
transler Scction 11.1

Transfer Incident to Dealh

Section | ].4(h)

Transfer lucident o Divoree

Scetion 11.4(a)

Transferting Member

Scetion 11,3(h)

Valug

Section 11,3(un)

Venturing Member

Scction 4,12(a)

ARTICLLE L
THE COMPANY
2.1 Name 7Thename of the Company shall be Capital Trutly Holdings LLC.

22 Pumposcofthe Gompany,  The Company is nrganized for the following abjects
and purposey, subjeet (o the limitations herein;

(1) o create a holding compuny to hold interests in all of the companics
(including, without limitation, corprations, partnerships, limited liability companies, trusts, and
othurw ise) formed, owned, operated or munuged by the Founding, Member (or the Founding
Member's Al liates) (plcscnt und future); . .

(b)  to govern the overull business relationship between the Initial Members
(and their respective’ Alliliates) and any and all other Members of the Company;

(€)  tocause the Founding Member (and the Founding Member's Affiliates) to
conduct business operations through entities owned by the Members;

(d) o climinate any risk that the Founding Member (or the Founding
Member's Affiliates) could individually take sdvantage of uny business opportunity except
through the Company (or the Company’s Affiliates);

A I T S,
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() such other aetivities direatly related to and in Rurtherance of the loregoaing
Lusiness ns may be necessary, advisable, or apprapriate, in the reasunable opinion of the Initial
Membuers,

23 Terny  This Company shall continne in existence in perpetuity from the date of
filing of its Certificute of Farmation with the Scerctary ol State, unless curlier dissalved pursnane
1o the Act or Section 14,1 ol this Agreement,

ARTICLE 1.
OFFICES

3.1 Repistered O J_Iu.c The registered oflice of the Company in Delaware required
hy the Act shall be ns ser forth i the Company’s Certificate ol Formation until such time as the
registered allice is changed in accardance with the Act,

3.2 Principul Bxecutive Qlticy,  The prineipal executive office for the tansuction ol
the business ol the Company shall be lixed by the Founding Member fram time to lime upon
prompt writlen notice o the Members,

3.3 Other Ollices. The l‘uunding Member may at any time establish other business
oflices other than ns set forth in Seation 1.2 upon prompt privr written notice (o the Members,

ARTICLE IV,
MEMBLERS RIGHTS

4.1  Menhers,  Each of the purties to this Agreemuent, and each Person admitled as o
Member of the Comnpuny pursuant to the Act and Seetion 11,2 of this Agreement, shall be
Members of the Comnpuny until they cease ta be Mebers in aecordance with the provisions of
the Act, the Cettilicate of Formation, or this Agreement, Upon the admission of any new
Member, Schedules A and B attached hereta shall be ainended accordingly,

) 4.2 Limited Lishility, Except as expressly set forth in this Agreement or required hy
law, na Member shall be personally linble for any debt, obligation or liability of the Company,
whether arising in cantracet, tort or otherwise, solely by rcnson of being 0 Member of the
Comp.my

43  Nawreof Munb_g}_hlp nterest; Apreement Is Binding Upon Suceessars,  The

Interests of Members in Lhe Compatty constitule their personal estate, No Member his any
interest in any specific asset or properly of the Company.  In the event of the death or lepal
disability of any Membet, the executor, trustey, administrator, puardian, conservator ar other
legal representutive of such Member shall be bound by the provisions of this Agreement. 11 a
Meumber which is not a natural person is dissolved or terminated, the successor of such Memher
shall be bound by the provisigns of this Agreement

44  Closses of Membiers.  The Company shall have u single class of Members which
shall have exclusive m.mslgcmcul. contral and voting power with respect to the Compuny und i und i its
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4.5  Voting Rjghts,

(1) The unnimous affinnative vote of the Initial Members shall be required

4

lo:
6] amend the Certificate of Fanuation;
(iiy  umend this Ageeciment;

(iii)  authorize the filing of Mnternal Revenue Service Form 8832, Entity
Classification Eleetion, clecting to have the Company elassificd Tor U.S, Federal income Tax
purposes as un association taxable as o coporation;

(iv)  approve a trunsler of o Member's interest in aceordunce with
Seetion L1, 1;

(v)  npprove the admission of a Member in uccordance with
Section 1.2

(vi)  agree lo continue the business of the Compuny after a Dissolution
Lvent specificd in Section 14.1¢

(vii)  approve a merper, cansolidation or other rearpanization of this
Company;

(viii) approve indemnification of any Member or officer of the Compuny
as authorized by Anticle XV of this Agreement;

(ix)  auhorize or approve a fundamental chiange in the business af the
Compuny, including, dissolution, liquidation or a sale ol all or substantially all of its asscls:

(x)  detennine that the Compuny commence uny husiness, subject to
the provisions of Seslian 4,13,

(xi)  determine that the Compuny ceasc or exit an existing business; and

(xii)  take uny action on behulf of the Company in respeet of the
Company’s interest in any other Person as provided in Scetion 17.4,

(b)  All other votes shall reguire the majarity vote of the Members in
accordanee with their Percentnge Interests,

() The Initial Members may, pursuant to a joint unanimous resolution of the
Initial Members, determine to manage any business of the. Company in 0 manner other than as
provided in this Agreement,

()  Only Persons whose names nre listed as Members on the records of the

e Comtinpeatcthodlosea Shusinssrariiebosinmeds R R S S e day orewinen
iy i Y

H , :
notice of the mecting is given or, i such notice is waived, at the clase of business vn the business
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day imediately preceding the day on which the meeting of Menbers is held (exeept that the
record date for Members entitled to give consent to action without a meeting shall be determined
in accordance with Seetion 4. 10) shalt be entitled o receive natice of and to vote at such
meeting, and such day shall he the record date for such ineeting, Any Member enlitlud to vate o
any matier may cast part of the votes in favor of the proposal and reliain from excrcising the
remaining voles or vole against the proposal, but if the Member [ails (o specify the [nterests such
Meniher is voting afTirmatively, it will be conclusively presumed that the Member's approving
vote is with respeet tu ull votes such Member is entitled to cast, Such vote may be viva voce or
by ballot,

(¢) Without limiting the preceding provisians of this Seclion 4.5, no Person
shall e entitled to exereise any voting tighs as u Member until such Person (i) shall have been
admitted a5 a Member pursuant Lo Seation 11,2, and (ii) shall have paid the Capital Contributiun
of such Purson in accordance with Section 6.,

4.6 Placeof Mectinus, Al meelings of the Merbers shall be held atany place
whicli may be designated by the Founding Member,

4.7 Meelings of Members,  Meetings of the Members for the purpose of taking any
action permitted to be taken by the Members may be culled by Members ainitled to cast nat less
than wenty percent (20%) of the votes ut the meeting, Upon a request in wriling that a meeting
of Members be culled for any proper purpose, the seeretary larthwith shull cause notice 1o be
ziven 1o the Members entitled Lo vote that o meeting will be held ar o time requested by the
persan or persons calling the meeting, not less than ten (10) duys ner imarve than thirty (30) days
after receipt of the request. Except in special cases where olher express provision is made by
statute, writlen notice ol such meetings shall be given to ench Member entitled to vole not less
than (en (10) days nor more than thirty (30) days before the meeting, Such notices shall state:

(n) the place, date and hour of the mecting; and

(b) those matiers which the Muimnbers, at the time of the mailing of the notice,
intend o present for action by the Members,

4.8 Quonyn, - The presence at any imeeting in person or by proxy of Members
helding not-less then o mujority of the Percentage Interests entitled to vote at such mecting shall
constitute 4 quorum for the transaction of business, The Members present ata duly called or held
meeling ot which g quoruin is present may continue to transact business until adjournment,
notwithstanding the withdrawal of enough Members to leave less than a quarum, if any aetion
taken (other than adjournient) is approved by at least u majority ol the votes required o
constitute a quorum,

4.9  Wuyiver of Notice,  The actions ol uny meeting of Members, huwever called and
noticed, and wherever held, shall be us valld as il tuken at a meeting duly held after repulur call
and notice, ifu quorum be present cither In person or by proxy, und il either before or afler the
meeting, cach person entitled to vote; not present in person or by proxy, signs a written waiver of
notiee or a consent {v the holding of the juceting, or an approval of the minutes thegeol The oo
RTTEr 01 HOLICE, conseit Of upproval nced not specily cither Lié Business to be transucted or the
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purpase of any regular or special mecting of Members, exeepl that if action is taken or proposed
to he taken for appraval oCany of those manes specilivd in Scetion 4.6(h), {2) or (d) of this
Agreement, the waiver of notiee, conset or approval shall state the general nature of snch
proposal, All sueh waivers, consents or approvals shall he filed with the Campany's records und
made 2 part of the minntes of the meeting. Attendanee of a Member at 2 meeting shall also
constitute a waiver ol natice ol and prefence at such meeting, excepl when Lthe Member objects,
at the bepinning ol the meeting, to the transaction ol iy business because the meeting is not
lawlully called or convened, and except that attendance at 1 ineeting is not a waiver of any right
lo ebject Lo the consideration of matters required 1o be ineluded in the notice but not so included,
il'such objection is expressly made at the inceting.

410 Action by Member Without a Mueting, - Any action which, under any provision
af'the Act or the Certificate of Formation or this Agreement. may be taken al a meeting oF ihe
Members, may be taken wilhout o meeting, and without notice exeept as hereinalter set tuetl, iCu
cansent in writing, seltiny farth the action so aken, is sigual by Memhers having not less thun
the minimum number of voles that would be neeessary 1o puthorize or take such action at a
medting, at which all Members entitled to vote thereon were present and voted, All such consents
thall be filed with the seerctary of the Company and shall be mainttined in the Compuny's
records,  Unless the consents of all Members eiitled 1o vote have been salicited in writing:

(@) notice al'any proposed Member approval of any ol the matters without a
meeting, by less than unanimous written consent shall be given Lo thase Members entitled to vote
who have not cansented in writing al least ten (10) days before the consnmmation of the action
awthorized Iy such approval; and

(b)  promptnotice shall be given of the tking of any other action approved by
Members without a meeting by less than unmtimous wiitten consent 1o those Members entitled to
vole who have nal consented in writing,

Any Member giving a written consent, or the Member's proxyholders, or a personal
representative of the Member or their respective proxyholders, may revoke the consent by o

wriling anytime therealter, .
411  Manapement of the Business, ‘e businesses that: - L

(a) have been contributed to the Company pursuant to Aticle VI; or

(b)  areundertaken directly by the Compuny ar any of'ils Subsidiaries after the
date of this Agreement;

shall, in each case, be munaged and operated by the Founding Member as the sole officer of the
Company, subjecl to the provisions ol this Agreement,

412 Quisice Business Ventures.

(n)  Facli Member of the Company, either individually or with others, shall

S — T, TS UN | TN g};{;&g pmﬁg{i}ﬁﬁ;—}ﬂ;gﬂhmbﬁs{ﬁkﬁwgﬂL“yc-fgc”": ﬂfﬁﬁf;_ﬁﬁfﬁfi T T e T e s
Competing Business; provided, however, us u condition thereof, in the ense of the Founding
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Member (the “Ventiripe Member™), the Founding Membier shall be abligated to olter to (he
other Initial Member (the “Non-Vemuring Member™) the right t require that the Company (or
an AfTiliate thereaf) participate in such business venture that is o Competing, Business on (he
smne terms and conditions provided to the Venturing Member (the “Tenns Propoged™) in place
ofany individual purticipation by the Venturing Member (direetly or indirestly) in such business
venture that is a Competing Business,  In Turtherance thereol, a Venturing Member shall notify
the Non-Venturing Member in wriling of such Venturing Member's intention o participate
(directly or indircctly) in such business veuture that is n Competing Business pursuant o the
previous sentence and the Non-Venturing Member shall have thisty (30) days to make an
cleetion in writing to require that the Company (or an Affiliate thereof) participate in such
business venture that is a Competing Business in place of any individual participation therein by
Ihe Venturing Member (divectly or indivectly), 1T the Non-Venturing Member does not elect to
regutire that the Company (or an Atfiliate therenf) participate in the applicable business venture
that is # Competing Business on the Terms Proposed, then and only then shall such business
venture that is a Competing Business be allowed by the Venturing Member on the Tenns
Proposed.  The Venturing Member shall be obligated 10 promptly disclose in writing to the
Company und the Non-Venturing Member whether the Venturing Member participated in the
applicable business ventnre that is 3 Competing Business an the Terma Proposed, In the event
thiat the Company (or auy Affiliate thereat) declines to participate in the applicable husiness
venture that is & Competing Business on the Terms Proposed, the Venturing Member shall be
prohibited from participating (direetly or indireetly) in the applicable business venture that is o
Campeting Business exeept on the Terms Proposed,

(b)  The Founding Manber shall have the right to participate in business
ventures or make investments af any kind whatsoever 10 the extent thut sucli venture is not
Competing Business, No other Member shall lave any restrictions with respeet to their rights to
participate i businusy ventures or in making invesiments,

(e)  Any Member shall be entitled to make investments solely for such
Member's henefit and not o be jointly made or owned by any other Member to the extent such
investments dre!

() ivestments of up to 5% of any class of stock, sceurities or ather
¥ ! interest in uny company, fund ar other Persan, provided such class is listed on a national or
recopnized international exchange;

(i)  debtsceurities of (A) any Company, fund, or other Person. any
class of whose stock is listed on a national or recopnized international exchange, or (B) any
governmental enlity;

(ii))  business ventures or investments consistent with Seetion 4,12(h),

4,13 Loans by Members (0 the Company.  No Member shall be obligated to lend
money Lo the Compuny, No Member may lend money to the Company without the prior approval
of the Members, Any loan by a Member Lo the Cotnpany with the required approval of the
e Membars shallbe sepaeately entered anthe baoks.ofthe CompanyasadnsntathiOomannyeand
o not as a Capitul Contribution, shall bear interest at such ratc us may be agreed vipon by the

14
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lending Member and the other Membiers, and shall be evidenced by a promissory note July
exeeuted on behall of the Company (provided that such note must be exceuted by at least one
Memher other than the lending Member) and delivered to the lending Member,

ARTICLE vV,
MANAGEMENT OF THE COMPANY BY THE MEMBERS

5.1 Manogement hy Members,  Subject Lo the provisions of (lie Act und any
limitations in the Certilicute of Formation and this Agreement, the business and aftairs of the
Company shull be managed und ull its powers shull be exercised by or under the direction of iis
Members, Without prejudice to such general powers, but subject to the sume limimtions, it s
hereby expressly declured that the Members shall have the following powers:

() toconduct, manage and control the business and atfairs ol the Compan ¥
and lo make sueh rles and regulmions therefor not inconsistent with law or with the Cert leate
of' Formation or with this Agrecment, as shall he decined 10 be in the best interests of the

Company;

() toappuint and renove the officers, agents and employces of the Company,
and preseribe their duties and 178 their compensation (as of the date hercol’ the Founding
Member is the sole oificer ol the Company):

() lo burrow money and incur indebtedness for the purposes of the Compan v
and Lo cause Lo be exceuted und deliveral therefor, in the Company’s name, pramissory nolus,
bonds, debentures, deeds ol trust, mortgages, pledges, hypothecations or other evidences of debt
and seeurities therefor

(d) lo designale an exceutive and/or uilier committees (o serve at the pleasure

of the Members, and 1o preseribe e mmner in which proceedings of such commitiees shall be
conducted;

(¢)  toucquire renl and personal property, arrange finuncing and enter into
contracis;

(0 tomake all other mringements and do all things which are necessary or
convenient to the conduet, promation or altsinment of the business, purposces or activities of the

Compuny; and

(8)  todctermine the businesses and investments of the Company and the
managenient and operation thercoll '
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ARTICLE V1,
CAPITAL CONTRIBUTIONS

6.1 Initial Capital Contributions,

~—e ==

() Each Member has made an initial Capital Contribution 1o the Company us
sel furth in Schedule A attached hereto.

(h)  Upon the date of adimission of a new Member in accordance wilh
Section 11,2, or on such later date as the Members from lime to tme shall unanimous] y agree in
writing, cach new Member shall make a Capital Contribution to the Company in such amount
and in such form as all the Members shall agree,

6.2 Additional Cypital Contriburions, No Member shall be obligated to contribute
additional capital to the Company,

6.3 Withdeawal or Reduction of Capital Contributings,

(@) Exceptas expressly provided in this Agrecment, no Member shall have the
right 1o withdraw from the Company all or any part of such Member's Capital Contsibwtion prior
la the dissolution and winding up of the Company.

(M) Without limiting the generulity of Seeting 6,3(3), no Member shall receive
any part of such Member's Capital Contribution until;

(i) all liabilities of the Company, exeept liabilities to Members on
account of their Capital Contributions, have been paid or there remaing property of the Compuny
sufticient to pay such liabilitics;

(ii)  the consent of all Members is obtained, unless the retuim of the
Capital Contribution nay be rightfully demanded under the Act or ather applicable Inw: or

(iii}  the Centificate of Formation or this Agreement is eineeled or so
amencded as to permit the withdrawal or féduction of Capital Contributions by Mciubers,

.t
L

(¢) A Member, irrespective of the nature of' such Member's Capital
Contribution, shall only have the right to denand md receive cush in return for his or its (Capital
Contribution, with the consent of all Meinbers,

6.4 No Interest Payable on Cupital Contributions.  No interest shall be payable on or
with respeet ta the Capital Contributions or Capital Accounts of Members,

ARTICLE VI
CAPITAL ACCOUNTS

- 731 Cunital Accouniy, A separate Capital Account shull be established and
maintained for cach_ Aember in.accordance with Treasury. Rupnlntions, 81,704 L))
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Consistent therewith, the Capital Accounl of cach Membher shall initially be zero and shall be
adjusted as follows:

(1) Cach Member's Capital Account shall be increased by:
(i) any cash copiributed by such Member to the Company:

(i) the Book Value of any property contributed by such Member ta the
Compuny (net of liabilitics secured by such contributed propertly as caleulated pursuant to
Seetion 7,2 below); and

(iii)  the Mamber's distributive share of Net Profit and any ather items
of income or gain specially allocated o such Member pursuant o Saction 8.1,

(b) Each Member's Capital Account shall be decreased by:
Q) any cush distributed by the Campany to such Member;

(ii)  the Book Valuc of property distributed by the Comptny to such
Member (net of liubilitics seeured by such distributed property as caleuluted pursuant to
Seetlon 7,2 below): and

(iii)  the Member's distributive share of Net Loss and any other items of
loss or deduction allaeated to such Member pursuant to Anicle VIII,

Upon the dispositian of any Interest or portion thercof, the portion of the Capilal Account ol the
disposing Member that is attributable to such Interest or portion thereof shall carry over to the
agsignee in accordance with the provisions ol Treasury Regulation § 1.704-1(b)(2)(v)(1).

7.2 Calenlatign of Linbilities, The existence or mmount of any liability sceured by
property contributed 1o or distributed by the Company for purposcs of Seetion 7], ubave, shall be
cileulated pursuant to Seetion 752 of the Code and any other applicuble provisions of the Code
ar Treusury Regulations,

i

.0 7.3 Adjpgments by the Members, -

()  The foregoing provisions and (he other provisions of this Apreement
relating to the maintenance ol Capital Accounts are intended to comply with Treasury
Rc[,ul.xlmnqﬁ 1.704-1(b), and shall be inter preted and applivd in o manner consistent with such
Treusury Regulations (including all amendments thereto).

(b)  Tn order to ensure compliance with applicable ‘T'reasury Repulations as
provided in clause (n), the Members inny:

. (i) modity the manner in which the Capitul Accounts, or any debits or
credls thereto, are computed in order to comply with such Treasury Regulations (lricluding all
amendments thereto and the teans of any proposed or u.mpomry Treasury Rgg{llulnons. iysued
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(ii)  muke any adjustments that are neecssary or appropriate to maintain
equality between the Capital Accomnls nl'he Meanbers and the amount of Company capital
reflected on the Companys balance sheet, as computed far hook purposes, in accardance with
Treasury Regulations Scetivn 1,704-1(h)(2)(iv)(q); and

(i) make apy apprapriate modifications in the event unanticipated
events might otherwise cause this Agreement nat to comply with Treasury Regulations
Seetion 1,704-1(b).

ARTICLE V111,
ALLOCATION OF PROFITS AND LOSSES; TAX AND ACCOUNTING MATTERS

&1 Alloent ions of Net Pry (il and Net Loss,

(u) For cach Fiseil Year of the Compiny, after adjusting cach Member's
Capital Aceaunt for all Capital Contributions aml distriburions during sueh Fiseal Year and all
special allocations pursuant o Sgetions 8.2, 8.3, $.4 and 8.3 hereof, with respeet 1o such Fiseal
Year, Net Profit and Net Loss (other than items specially allocated pursuant to Seclions 8.2, $.3,
£.4 and §,5) shall be ullaeated to the Members' Capital Aceounts in o manuer such that, as of the
enel of such Flseal Year, the Capital Account of cuch Member (which may be cither a positive or
negative balimee) shall be equal to (a) the amount which would be distributed 1o such Member,
derermined as if'the Company were o sell all of its assets for the Book Value thereof and
distribute the proveads thereal puisuant to Section_10.] and Section 4.4, as applicable, minus
(b) such Member's share of Comipany Minimum Gain and Member Nonrecourse Deb! Minimum
Gain,

$1  Regulatory Alloemions,

(1) Minimum, Gain Chargehack, Notwithstanding any other provision ol this
Agreement and subjeet 1o the exceptions set forth in Treasury Regulatlons § 1,704-2(0), il'there
is a nel deercase in Company Minimum Gain during any Fiseal Year, ench Manber will he
spueiully allacated fiens of Company income and gain for such year (and, if necessary, for
subscquent Fiscal Years) in an amount equal tothe partion of such Member's share ol the net
decrease in Company Mininium Cain, determined in accordance with Treasury Regulations §
1.704-2(g).  Allocations pursuant 1o’ the previous sentenee will be made in proportion to the
respeclive amounts required to be allocated to cach Member pursuant thereta, "Fhe items to be
so allocaled will bedetermined in aceordante with Trensuty Regulations §§ 1,704-2(f) and
1.704-2(j)(2). This Seclion 8.2(a) is intended 1o comply with the minimum gain chargeback
requirement of the applicable Treasury Regulations and shal] be interpreted and applied
cansistently therewith,

(b)  Member Minimum Gain Chargeback, Notwithstanding any other
provision of this Agrecinent other than Section 8.2(a), il there is u net decrease in Member
Noarecourse Debt Minimum Gain during any Fiscal Year, then, except as provided in Treasury
Regulations § 1.704-2(i)(1), cach Member shall be allocated items of ingome und gain for such
Fiscal Yeur (and, if nccessury, for subgequent Fiseal Yenrs) in: an amount equal to the partionof ___

sSuch Mcembet's shiire o1 the el decrease in Member Nonrecourse Debt Minimu Garh during
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such Fisen! Year,  Allacations pursuant (o the previous suntenee will be made in praportion to
the respeetive amounts réquired to be allocated to each Member pursuant thereto,  The items (o
be so allocated will be determined in uceardance with Treasury Regulations §§ 1.704-2(i)(4) and
1.704-2()(2). This Sectiun 8.2(h) is intended to comply with the partner nenreconrse debl
minimum gain chargeback requirement of Treusury Regulations § 1.704-2(i)(d) and shall be
interpreted und applied consistently therewith.

(©)  Qualified Ingome QFtset, In the cvent any Member unexpectedly receives
any adjustments, allocations or distributions described in Treasury Repulations §§ 1.704-
LYY, 1.704-1(BYR)HA)(S) and 1.704-1(6)@)(iN)(6), items of income and gain
will be specially sdlocated to cach such Member in an amount nnd manner sulficient to eliminate,
o the extent required by the applicable Treasury Regulations, the defieit balance in such
Member's Adjusted Capilal Account Delicit as quickly as possible, provided that an allocation
pursuant to this Seetion 8,2(c) will be made only i'and ta the extent that such Member would
have an Adjusted Capital Account Deficit after all other allacations provided for in this Section
4.02 have heen tenmmively made as iF this Seetion 8.2(c) were not in this Agreement.

(<) jross Income Allogotion, i the event any Metuber hus a deficit balance
in its Adjusted Capital Account ut the end ol any Fiseal Year, cach such Member will be
specinlly allocated items of Company income and gain in the amount ol such excess as quickly
as possible, provided thut anallocation pursuant o this Seetion 8.2(c) will be made only ifand 1o
the extent that such Member would have an Adjusted Capital Aceount Defieit after all other
allocutions provided for in this Seetjon 8.2 have been made as il Seetion §.2(c) and
Scetion 8,2(cl) were not in this Agreement,

(v) Nugregourse Deductions,  Nonrecourse Deductions for iy Fiseal Year or
other period will bu specially allocated mmong the Members in the sume proportion that the
Members share Net Profit or Net Loss, as the case may be, for such Fisenl Yea.

()  Member Nonrecourse Deductions,  Member Nowrecourse Deduetions
atiributable to Member Nonrecourse Debt shall be alloenled to the Members beuring the
Feonomic Risk of Loss far such Member Nonrecourse Debt os determined under Treasury
Regulations §§ 1,704-2(h)(4) and 1.752-2,  If more than one Member bears the Economic Risk
of Loss for suchi-Member Nonrecourse Debt, the Member Nonveeourse Deductions atyibutable
to such Member Nanrecourse Debt shall be allocated among the Members according ta the ratio
in which they bear the Economic Risk of Loss. This Scction 8.2(1) is intended to comply with
the provisions of ‘I'feasury Regulations § 1,704-2(i) and shall be interpreted and applied
consistently therewith,

(1)  Adjustments.  The Mebers shall have the discretion ta adopt such
conventions or allocations as they deem appropriate in determining the amout of depreciation,
amortization and cost recovery deductions; provided, that such allocations arc consistent with the
pringiples ol Section 704 of'the Code and further, to amend or deviute from the terms ol this
Agreement Lo the extent necessary to comply with any change in applicable law (including any
interpretations thercof or the issuance ol any relevant proposed er temporary Treasury

T I._l-_E..m;_ ,lnﬁq-nsl_ e b i T N 2 e e S e e

Katz Reply Declaration Page 030



Case 3:16-cv-01386-EMC Document 241 Filed 09/13/17 Page 32 of 68

8.3 Curative Allocations. "The Regulatory Allocations are mtended to comply with
certan requirements ol the Treasury Regulations. 1t is the intent of the Members that, to the
estent possible, all Regulatory Allocations shall be offser cither with ol RL}_’lllﬂlﬂl y
Allocations or with specinl allocations of other items of Company income, gain, loss or
deduction pursuant to this Section 8.3.  Therelore, notwithstanding any other pravision ol this
Anticle VT (other than the Rcmll'\wry Allocations), the Members slmll make such offsciting
special allacations of Company income, gain, loss or deduction in whatever manner they
determine to be appropriate so that, allee such offsetting allocutions are made, cach Member's
Capital Account balance is, o the greatest extent possible, equal to the Capital Account balunce
such Member would ave had il the Regulatory Allocatians were not part of this Agreement and
all Coinpuny items were ullocated pursuant to the general allacalion provisions under Seclion,
8.0, Nuexercising theie diseretion under this Seerjon 8.3, the Members shall take into account
future Repulatory Allacations undur Seetion 8,2(n) and Scction §.2(h) that, although not yet
nade, are likely to of(set ather Regulatory Allocations prwmuxly made uneler Section 8.2(e) and

S&J;ULLL ‘{!?_(.J

8.0 Loss Limitation, Net Loss allocatal pursnant W Sgetion 8.] hereol’ shall not
exeeed the maximam amount of such Net Loss that can be allocated withaut causing any
Member to have an Adjusted Cupital Account Delicit at the end of any Fiseul Yeur, Tn the event
same but not all of the Members would have Adjusted Capital Aceount Deficits os o
colisequenee of un allocation of Net Loss purstiant to clause Segtion 8.1, the limitation set forth
in this Seetjon 8.4 shall be applicd on a Member hy Member basis and any Net Losses uot
allocable to any Member as a result of such limitation shall be allocuted to the other Members in
accordance with the pusitive balances in sneh Meniher's Capital Accounts so as to allocate the
maximen permissible Net Losses to cach Member undler Treasury Regulations § 1.704-

I(b)(2)(ii)(d).
8.5  Other Allgeation Rujes.

(9)  For purposes of determining Net Profit, Net Loss or any other items
_allocable to cach Member in any Fiscal Year in which the Percentage Interests of the Members
viry, Net Profit, Net Loss and such oflier ifemns will be determined on a daily, monthly, or other
. basis, using any permissible method under Section 706 of the Code and the Treasury Regulations
theramder as agresd by the Memnbers, except that Depreciation shull be devined to accrue ratably
on a daily basis over the entire Fiscal Year during which the earresponding asset is owned by the
Company if’such asset is placed in service prior (o or during the Fiseal Year,

(b)  Except as otherwise provided in this Agreement, all items of Compuny
income, giin, loss, deduction and any other allocations (including allocations ol credlits) not
otherwise pruvided for will be divided among the Members in the s proportions us they share
Net Profit or Net Loss, as the ease may be, for the Fiseal Yeur.

8.6  Tax Allocations. For Tax purposes only:

() Except us athenvise provided in this Section 8,6, all allocations of Tox
itéms with respect 1o Net Pro(it and Net Loss for each Fise Fl:cal chr sl1aL; alloc'm.d m_lhc, Sme.
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proportions as the relevant allncations af bouk items for such Fiseal Year pursuant lo
Sectiong 8.1, 8.2, 8.3, 8.4 and 8.3 hereall

(b)  Natwithsianding Section $.6(n) il, a5 a result of a contribution of praperty
by a Member to the Company or un adjustment 1o the Baok Value of Company assets pursuant 1o
this Agreement, there exists o variation between the aljusted hasis of an item of Compuny
property for U.S. Federal income Tax purposes and the Book Value of such property, allocations
of Net Profit and Net Loss shal) be allocited amang, the Memhers so as (o take into necaunt any
variation beuveen the adjusted basis of such property and its Book Value (computed in
accordamee with the definition of Book Value) using any permissible method under the Treasury
Regulations (the “Designated Allosation Methads™). In the event the Book Value ol any
Company asscl is adjusted, subsequent allocations of income, gain, loss, und deduction with
respect to such ussel will take into account uny variation between the adjusted basis of such asset
for U.S. Federal income Tax purposes and its Boak Value using any permissible methad under
the Treasury Regulations as apreed by the Members,

(¢)  Any clections ar ather decisions relating to Capital Accounts and Tax
allocations shall be made by the ‘I'ax Matters Member in any manner that reasouably relleats the
purpose and intent ol this Agreement and as the Members so agree.

() All'Tax credits shull be allocated among the Members in accordance with
upplicable law, including, witl pespeet 1o uny Tux credits relating to foreign Taxes paid by the
Company, the provisians of Treasury Regulations § 1.704-17 and any successor version thercol.
Any (i) reeapture of depreciation deductions shall be allocated, in accordance with ‘Treasury
Regulations § 1.12d5-1(¢), to the Members who received the benelit ol such deductions (taking
into account the effect of the Designated Allocation Method), if any, used with respect Lo assel Lo
which such depreeiation deduction reliutes and (1) recapture of credits shall be allocated to the
Members in accordunce with Treasury Regulations § 1.704-1(b)(#)(ii) unless otherwise provided
by an applicable provision of the Code.

- {(¥) To the extent necessary (o determine o Member's share of “excess
nonrecourse debit™, within the meaning of Treasury Regulations § 1.752-3(1)(3), the Company’s
debt shall be allacuted in a minner that is consistent with Treasury Regulations § 1.752-3(n)(3)
und as the Members o agree, - L

¢

() “»Allitems ol income, gain, loss, deduction or credit recognized by the
Compuny for U.S. Federal income Tax purposes and allocated o the Members in accordance
with the provisions hereol shall be determined without reggard to any clection under Scction 754
of the Code, which may be made by the Company; provided, however, that such allocutions,
once made, shall be adjustud g necessary or appropriste Lo tnke into aceount those udjustments
penmitted or reqnired by Scctions 734 and 743 of the Code; provided, firther, that to the extent
such un adjustment is made with respect to the purchase ol un [nterest in the Compuny, any
ndjustment to the depreciation, amortization, gain or ldss resulting from such adjustment shall
affect the transferee only and shull not affect the Capital Account of the wansleror or transferes
and in sueh ease, the translurce aprees to provide to the Company (i) the allocntion of any step-

~ " method for uny step-up in basis to the Company's asscts,
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ARTICLE IX.
TAX AND ACCOUNTING MATTERS

9.1 Accounting Matters, The Members shall cause to be mainlained complete books
and records acenrately reflecting the accounts, husiness and teansactions of the Company an
calendar year basis and using such cash, accrual, or hybrid method of accaunting as in the
judgment al' the Members, as the case may be, is most appropriute; provided, however, that
Louks itnd records wilh respect to the Company's Capital Accounts and allocations of income:,
pain, loss, deduction or credit (or item thereot) shall be kept under U.S, Federal income Tox
accounting principles as applicd to partnerships,

9.2 ‘I'nx Status and Retimy,

(@)  The Company shall prepare or cousy ta be prepared all fix returns and
statemments, if any, that must be filed an behalf of the Company with any taxing authority, and
shall make 1imely fling thereaf, Within ninety (90) days aller the wnd ol cach calendar year, the
Company shall prepare or cause to be prepared and delivered to each Member a report setiing
forth in reasonable detail the information with respeet ta the Company during such calendur year
reasonably required (o enable cach Member ta prepure his or its fedesal, state and local income
tux returns in accordance with applicable law then prevailing,

(b)  Unless otherwise provided by the Code ar the Treasury Repulations
thereunder, the Member holding the lurgest Pereentage Interest, or if the Percentage Interests be
~equal, the Founding Member shall be deemed to be the "Tax Matters Membur." The Tux Matlers

Member shall be the *1'ax Matters Partner® Tor U,S, Federal income Tux purposes,

93  Parnershipltems. No Member may file (i) a request under Seation 6227 afthe
Cade for an administrative adjusiment ol any “partnership ilem” (as defined in Section
6231 (u)(3) of the Code) oF the Company (1 “Company ltem™) or (if) a petition to the IRS
(including upder Scetions 6226 and 6228 of'the Code) with respect lo any Company ltem,
without first oltaining the written consent of the Members (such cansent not to be smneagonably

withheld). .

9.4 s Audits, The Tux Matters Member shall direct the defense of any clalms

+ mude by e IRS to the extent that such claims relate to the adjustment of Company ilems at the
Company level and, in coinection thergwith, shall cause the Company ta reiain and to pay the
fees and expenses of counsel and other agdvisors chosea by the Tax Matters Member in
consultation with the othier Members, The Tax Matters Member shall promptly deliver o cich
ather Member a copy ol all notices, communications, reports and writings received from the IRS
relating ta or potentially resulting in an adjustment of Compuny lews, shall promplly advise
cach of the other Members of (lic substunee of any conversations with the IRS in conneetion
thetewith and shall keep the other Members udvised of all developents with respect to any
proposed adjustments which come 10 its attention.  In addition, the Tax Mutters Member shall
(a) provide the other Menbers with a dral copy of any correspondence or filing to be submilted
by the Compuny in connection with any adminisirative or judiclal procecdings relating to the

elermination of Companyitems at the Cotispany levgloeonatiseinpdvanee o bt

e Gelermir

T stibmission, () ullow such other Members to make comments or request changes to such

b
I
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carrespondence or liling which the Tay Matters Member shall take into account in good taith and
(c) provide the other Members with a linal copy al correspendence or liling,

9.5  Tax Notice. Each Member shall give prompt notice to cach other Member of any
and all notices it reccives from the IRS concering the Company, including iy notice ol nudht,
any notice of action with respect 10 a revenue agent's report, any notice oF a J0-day appeal Jetter
and any notice of a deficiency in 1ax concerning the Compuny's U.S. Fedoral income Tax cetimm.

ARTICLE X,
DISTRIBUTIONS

10.t  Dislributions.

(2)  Subjeet 1o the reasonably anticipaled business needs and opportinitics of
the Company, taking into account all debis, li: abilitics anel obligations of the Company then due,
working capital sl ather amounts which the Members deem necessary for the Compiny”’s
business or 10 plice into reserves for customary and usual cloims with respecet to such business,
and subjeet also 1o any restrictions under applicable lnw (including, withoul limitation, any
abligition ta withliold mnd remit any amounis to any governmental authority), the Members may
resolve ta distribute:

(i) Net Cash Flow ol the Cumpdny to the Members, at such intervals
as the Members shall determing from time 1o time, in proportion to their Percentage Interests as
set forth in Sehedwle B attached hereto;

(i) the net procecds from any disposition of any other asset of the
Company (excluding any items of Net Cash Flow of the Company, such as investnent gaiu), al
<u(.h intu vals as the M:..ml;us shall th.u.nnine l'mm linu. 10 time, in proportion to their

(b  Without limlting the zun.mhl)‘ of Seetion 10.1(a), if and to the extent that
the Compuny is ecamings income which will result in the Members being subject 1o income lix vn
their distributive share of' the Company's income, minimum distributions shall be mude to the
Manhers in suchmamounts and at such times (but in no event later than March 31 cach yuu) as
shall be sufficient o enablé the Membrers to meet United States income tax liability arising or
incurred s o rosult of their participution in the Compuny. For the purposes of such distributions,
it shall be assumed that the Members are tuxable at the then highest applicable U.8. indivicdual
rate, [ederal, state and local, in New York, New York.  Any such distribution shall be mdde to

-~ all Members pro rata in accordance with their respective Percentage [nterests. 1t is specifically
recognized that in making an assumption as to tax liabilities of 4 Member, some Members may
receive a distribution which is in excess of their actual tax liabilities, and some Members may
receive o distribution which is less.  Any such minimum distribulions to a Member shall be an
advance against.any future distributions (including pursuant to Seetion 14.:1) to which such
Member shall be entitled, other than other distributions pursuant to this Scction 10, 1(h).

10,2 I_{_z,blrnctlpn on Ql{»l[l! butipns.

e o A e T
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T (@)  Nodistribution shall be mndc if, after giving clTet Lo the distrihution:
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(i) the Company would nat be able to pay its debts as they become
duu in the usual course of business; ar

(i) the Company's tatal assets would he less than the sum al'its ol
liubilities,

(b)  The Members muy base a determination thar a distribution iy not
prohibited on any of the lollowing:

(i) financial statements prepared on the basis of accounting practices
and principles that are reasonable in the circumstances:

(i) & fair valuation; or
(iii)  any other methae that 13 reasonable jn the circumstinees.

The eftect of a distribution is to be measired as of the date the distribution is authorized
il'the payment is ta oceur within one hundrald Jwenty (120) days afier the dute of autharizalion,
or the date payment is made iCit is to occur more than one hundred twenty (120) days alier the
date of authorization,

1.3 Return ol Risigibution.  Members and Assignees who receive digitibimions mude
in violation ol the Act or this Agreement shali retum such distributions to the Company, Exeept
for those distiibutions made in violation of the: Act or this Agrecment, no Member or Assijgnee
shall be obligated to rerurn any distribution to the Company or pay the amount ol iny
dlistribution for the nccount of the Company or t any creditor of the Company. The amount of
any distribution retumed to the Compuny by n Member or Assignee or paic by a Member or
Assignee for the sccount of the Company or o a creditor vl the Company shall be udded to the
account or accounts from which it was subtracted when it was distributed to the Member or
Assignee,

0.4 Withholding from Distdbmions,  To the extent tha the Company is required by
luw 10 withhold or to make tax or ather payments on behalt ol or with respect to any Member,
the Company inay withhold such amounts rom any distribution and make such payments as su
required, Far purposcs ofthis Agrecinent, any such payients or withhaldings shall be ircated as
4 distribution Lo 1he Members on behnlf of wham the withholding or payment wis made, ’

ARTICLE XI.
‘TRANSFER OF INTERESTS; ADMISSION OF MEMBERS; BUY/SELL,

1L Tomsfer ol Intgrests,

(®  No Member miy sell, exchange, transfer, ussign, make a gifl of; pledge,
encumber, hypothecale or alicnate (or contract to do 0) all or any part of (cach a “lranslur™) such
Member®s Interest in the Company to any Person, including, withoul limitation, another
Member, and no transferce of a Mewber's Interest may be admitted as u Member, other than as

provided in this Article X1: vrovided, hawever (i)Y ipon priorsysitton. noticasa s Eaundin e

— Menber

, PSI, LLC shall huve the right to hold all or u purt of P8I, LLC’s Memher's Interest in

Katz Reply Declaration Page 035



Case 3:16-cv-01386-EMC Document 241 Filed 09/13/17 Page 37 of 68

the Company i one or mare special purpose entities, all of which shall be identitied on Schedule
1L 0ga)-1 attached hereto, and (if) the Founding Member shall have the right to hold all or o part
ol the Founding Member’s Member's Interest in the Company in one or muie special purpose
entitics, nll of which shall be identified on Sghedule 11.1¢1)-2 attached hercto,

(h) Subject ta the restrictions set furth in this Section 1.1, cerlificates
evidencing interests in the Company may be translerred by a written instrument of transler
sigmed by ihe transferor and contoining the name and address ol the transferee, but in the absenee
of sueh written instrument of transfer the Members or officers iy accept such cvidence of'is
transfer of o Member's Interest as they consider appropriate.

1.2 Admigsion nlNuu Members,

() No [’cl‘snn shall be admitted as a Member of the Compuny unless the
Initial Members unanimously agree to approve the ndmission of such Person as a new Member,

(1) Upon the admission of a new Member in necordance with the Act and this

Apreement, there shall be a gpecial closing of the books solely for the purpose of determining the
alue of the Company’s investments on such date by whatever methad the Initial Members, in

Iheir sole and ubsolute diseretion, consider reasonable, and the Capital Accotnts of the uusun;_'
Maembers shall be adjusted .u..cm'dnmly Aftet such adjustment, the new Member shall pay in his
or its Capitul Contribution in aceordance with Section 6.1(b), the Members shall establish 2
Capital Account which shall be eredited with the Capital Contribution of the new Member, and
Schedules A and B attached hereto shall be adjusted accordingly,

113 Procedure for Transferpg Interests,

(m) Buy/Sell Procedure.

(i) In the cvent that the Initin]l Members cunnot reach agreement with

respect 1o a Buy/Sell Decision (a “Readlock™), then the Mitial Members shall initiate a
settlement process and ninke a pood faith effort Lo attempt to informally resolve the Deadlock
within thirty (30) days (“Redlock Rusolution Period™), 11 for .‘my reason the Deadlock is not

) resolved within such Deadlock Resolution Period, then upon expiration thereof and continuing

- tntil thirly (30) days thereafier, either Initinl Member (1the *Initipting Party™) may deliver o

written proposal (the “Buy/Sell Notice™) o the other (the *Qiher Pargy™), The Initiating Party
shall be detennined in the following ianner: (i) il cuch ol the Initial Members timely deliver to
the oflicr u Buy/Scll Notice, then the Member that delivered such Buy/Sell Notice on the earlicr
day shall be considered the Initiating Party, and (ii) il the Initial Members each timely deliver to
the other a Buy/Sell Notice an the same day, then the Member who delivers a Buy/Sell Notice
which specifies the highest Value (as defined below) shall b considered the lnlln.llmg. Party,

(i) ‘The Buy/Sell Notice shall set forth an aggregate value, without
reductian for liabilities, for the Company and its subsidiaries (the “Value"), such value und such
allacation lu be détermined in the sole discretion of the Initiating Party.  The Other Party shall
have a period of thirly (30) days .x_p_c_:r ar ity receipt of the Buy/Scll | Notlce s (the ¢ e

ST TR Which Lo nolily (he Tmitiating PUrLY it WHGNg (e @ Reply NolGe ) WICENGE (RECher
Party shall (x) sl 1o the Initiating Party all of its Percentage Interests in the Company at a price

25

Katz Reply Declaration Page 036

(the ‘BxoreisePeriod™)



Case 3:16-cv-01386-EMC Document 241 Filed 09/13/17 Page 38 of 68

cunputed in the manner set liwth in Section 1 1.3(a)(iii) (the *Purchase Price™), or (y) buy alt of
ihe Percentage Interests in the Company of the itiating Party in exchange for the P'urchase
Price,

(i) The Purchase Price for the purchase of the Percentage Interests in
the Company of whicliever uf the Initiating Party and the Other Party is (he seller (the *Selling,
Party™) shall be the amount that would he distributed to the Sciling Party wilh respect lo such
Percentage Interests under Section 144 upon liquidation of the Company if all assets werie Lo be
sold for the Value, and adjusted in accordance with Seetion 11.5(¢).

(iv)  During the Exercise Perivd, the Other Parly may consul( with the
accountants then employed by thic Compuny Lo ublain estimates of the Purchuse Price and
regarding any ather matters the Other Party considers relevant,  If the Other Party timely pives
the Reply Notice electing (o sell 1o the Ini tiating Party all of'its Percentage Interests in the
Company pursuant to Seetivn 11,30 abave, the Initiating, Party shall he canclusively
deemed (0 have agreed to purchase, und the Other Party shall be conelusively deemed to have
nreed ta sell, all of the Percentnge Interests in the Company o ['the Other Purly at the Purchase
Prive. 11 the Other Party tinely pives the Reply Notice eleeting i by all ol the Percentage
Interests in the Company ol the Initioting Party pursuant o Section 11,3600y above, the
Initiating Purty shall be conclusively deemed 1o have agreed Lo sell, and the Other Party shall be
conclusively deemed to have agreed to purchase, all of the Percentuge Interests in the Company
uf the Initiating Paety at the Purchase Price,  1£the Other Party fails lo yive a Reply Notice prior
to the expirtion of the Exercise Period, the Other Party shall be conclusively deemed to have
properly elected to sell to the Initiating Party all of its Percuiitage Interests in the Company

pursuant to Section 1 LAM)GIN) ahave,
() Riuht af First Qpportunity,

0] IF any Member (the “Trunsferring Member™) desires o transfer its
Interest, in whole or in part (the “Subjec! Interest”), it shall notify the Computy in writing and in
advance ol such desire und first negotiate exclusively and in good faitly with the Initial Members
(the *Non-Trmslerring Members™) for a period of thirty (30) days to scll/purchase the Subject
Interest (n “Rightof First Qppoptunity™), L aller such 30-day perin, (e Translerring Member
and any, of the Non-Transferring Members apree upon the,sale and purchase of the Subject
Interest (i more than one Non-Transferring Member dusires to purchase the Subject Interest,
cach such Non-Trunsferring Member shall be entitled to purchase its Pro Ratn share of such

Subjeet Interest), the Transferring Member shall ransfer the Subjeet Interest to the Non-

Translerring Member or Members in accordunce with the terms agreed upon by such Members
and Section 11,5,

(i) I, after such 30-day period, the Transferring Member and the Non-
Translerring Members do not agree upon the sale and purchase of the Subject Interest, the
Transferring Member shall, in its sole diseretion, cither continue ta hold all of the Subjuet
Interest ur transter the Subject Interest to a third-purty (ransferce, subject lo the terms provided in
Section 11.3(c).

S - 17 T T

20

Katz Reply Declaration Page 037



Case 3:16-cv-01386-EMC Document 241 Filed 09/13/17 Page 39 of 68

' (iy  Intheevent that the Non-Transferring Members do not exercise
their Right of First Opportunity, then should any Transferring Member proposc to aceepl one or
mare bona fide offers (collectively, a “Purchase Qller™) from any persan ta purchase any ol its
Interest, in shule or in pait, such Translerring Member shall promptly deliver a written notice
(the "Notiee™) to the Company stating the terms and conditions ol such Purchuse Qffer,
including, without limilation, the praportion of such Member's Percentage Interests to be sold or
transferred, the noture of such sale or transter, the consideration w he paid, and the name aind

address of ach prospective purchaser or trnsferee,

(i)  The Non-Transferring Members shall have un option for a period
of sixty (60) days following the receipt of the Notice to clect tu purchase the Subject Interest
described at the same price and subjeet (o the same material termis and conditions as deseribed in
the Notiee (the “Right of First Refugal™), The Nan-Transferring Mumbers muy exercise such
purchase aption and purchase all or any portion of tic Subject Interest by notilying such
Transferring Member in writing before expiratian of such sixty (60} duy period that it wishes to
purchase the Subject Interest; pravided, that, it more than one Non=Transterring Member desires
to purchase the Subjeet Interest, caeh such Non-Transferring Member shall by entitled ta
purchase its Pro Rata shure of such Subject Interest), Upon such notice provided by the Non.
Transferring, Members wishing to purchase the Subject Interest, the Translerring Member shall
teans(er the Subjeet Interest in accordunce with the terms agreed upon by such Members and

Seetiom J 1.5,

(iii)  Leeminstjon, §I'a Translerring Member has not come to an
agreement for a transfer to any non-Member pursuant to the terms of this Seetion 11,3(c) within
the ninety (90) day period beginning with the duy on which the Nou-Trunslerring Members were
first notified of their Right of First Opportunity with respeer (v the Subject Interest, any
subsequent transfur sholl onee again be subjeet to the Non-Trunsferring Members' Right of First
Opportunity and Right of First Refusal as set [orth in Section 11.3(h) and Seation 11,3(c),
respeelively,

‘ () Ta-AlongRiphis, Prior to any proposed trunsfer by the Transferring

‘Muemberalull or any portion of its Inlerest to any third pary (a *Lag-Along Sale™), the Non-
Transferring Members may eledt fo participate in the proposed trunsfer on the same terms and
conditions ol'the proposed transfer on a Pro Rata basis (1 “Lag-Along Right™) by delivering to
the Transfeaing Member a written notice of such clection within the thirty (30)-day period
folowing del ivery of the Natiee (such Non-Transferring Members, the *Tog-Along Members™).
Any suclt sile by any Tag-Along Member shall be on the same teims and subject to the smme
conditions in the Tag-Along Sale as proposed by the Transferring Member, provided that no
Tug-Along Member shall be required to enter into non-compctitlon or similar agreements, Fach
selling Tag-Along Member shall be solely responsible for uny represenrations as to such selling
Tag-Aloug Member's unencumbered ownership of, und ability to transfer, the Interest being sold
by it in the Tag-Along Sale,

(¢) Drug-Along Righls,

o . . . ,
- . ]
i Membersdnnobayarcioatbnte e

nthe evont the NonaTraos

———— ) d0uthe eyont th N

e e e e L sy S = = =~ = "c
1ghts to acquire the Transferring Member's Interest or participate in a Tag-Along Sale pursuant
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ta this Section_ | 1,3, and the Translerring Member determines 1o accept an offer from ane or
muore third parties, who are neither Members nor their respective AlTiliates, 10 purchase, directly
or indirecily, one hundred percent (100%9) of the wtal vutstanding Interests of the Company, each
Member (a *Drag-Along Member™) shall at the direetion of the Translerring Member sell al) off
IS respeeiive Interests pursuant to such offer of purchuse ( "Riagv-Aloug Sale™) for the same
price and on substantially the same termis und canditions as are applicuble to the Initiating Party,
neovided, however, that in no ease shal] any Initial Member that has a Percentage Interest of ot
least teenty percent (20%) be required to be a Drag-Along Member,  All Drag-Along Members
in such Drag-Along Sule shall exceute such documents and lake such actions as may bu
reasonably required to effiet the sale of the Interests provided that no Drag-Alang Member will
he required (o enter inta non-competition or similar agreements,  Euch Member agrees ta
caaperate fully (including by waiving any appraisal rights o which such Member may be
cutitled under applicable Low and cach Member dovs hureby swaive all sueh appraisal rights)
with the purchaser in any Drag-Along Sale and, 1o execute and deliver all dacuments (including
purchuse agrecinents) aud insiruments as is reasonably required (o elTeet such Drag-Along Sale
including, witheut limitation, making all representations, warmanties and covenants sgreed to by
the Initiating Party,  The consideration payable o eac Drag-Along, Member in a Drag-Along
Sale shull be veduced by a pro rata share of' the transaction expenses assoeiated with sueh Drag-
Along Sale,

(i) The Transterring Member shall promptly provide cacl Non~
Transferring Member with written notice (the *Drag-Along Sale Notiee™) sl more than sixty
(60) but nw fess thun thirty (30) days pior to tlie date ol the Drap-Along Sale (1hie “Drag-Along
Sule Date™).  Each Drag-Alang Sale Notice shall set forth: (i) the name and address of cach
proposed dircel or indireet purchaser of the Inlerests in the Drag-Along Sale; (i) the pruposd
mmount and form af consideration to be paid for such Interests (divectly or indirectly) and the
lerms and condilions of payment offered by each propased purchaser; and (iii) the Drag-Along
Sale Date,

114 Tronsfers Ineident_ o | Divoree, Death, Retirement or Cause.
. (@) Tronsfers Incident to Rivoree,

: Lo (i) Wpon a transler incident to the dissolution af a marriage or legal
separation of ail or any part o' the lnterest of any Member (collectively, *Cransfer Incidunt 1o,
Rivoree"): o

(A)  the ransferring Member (the “Divarcin Member™) shall
give wrilten notice (o the Company of the identity, address, and telephone number of the
Divarcing Member's vecipient spouse (the “Divoreine Spouse™), the transfer date, and o
description of the Interest being transferred: and

(B)  the Interest of the Divorcing Spouse shall become a Non-
Voting Interest immediately upon such Transfer Incident lo Divorce und the Divoreing
Spouse shall not become a Member.

Katz Reply Declaration Page 039



Case 3:16-cv-01386-EMC Document 241 Filed 09/13/17 Page 41 of 68

(i) Upon a Transter Incident to Divoree, the Members other than the
Divorcing Member (the “Non-Divarcing Members™) shall have the apportunity (a *Purchase
Ripht™) to aequire their Pro Rata partion of the Interest ol 1he Divorcing Spouse a Pro Rata
partion of the amount that would be distributed 10 the Divoreing Spouse under Section 14.4 upon
liquidation of the Company iI'ull assets were o be sold for fair market value, s determined by
an independent appraiser acecptnble to all partics 10 the transfer (“Fair Marke Value™) in respect
of such Inlerest or portion thereof,

(i) Section LLAG)3) and (i) shall have no application ilthe entire

Interest of the Member is awarded in o judicial proceeding to the Divoreing Member and not to
the Divarcing Spouse.

() Trunslers, Incident 1o, Denth,

-

(M Upon the trumsfer ol all or any part ol the Interest ol a Member as o
result of the death ol such Member, whether by bequest, devise, or intestate succession
(“Transfer Ingident fo Death"):

(A)  thetrustee, exceutor, or other persunal representative ol the
deeeased Member (the “Decensed Member™) shall promptly pmvlclc written natice W the
Company ol the identity, address, and tclephone number of the recipient of such Interest,
the transfer date, and a deseription of the Interest being transferred; and

(B)  such Interest shall be a Non-Voting Interest immediately
upan such Transfer ncident to Death und no trans feree shall become a Member,

(ii)  Upon a Transter Incident to Deatly:

(A) for one (1) year following such *I'tansfer Incident 1o Death,
. ho other Member may initiate any procedure provided under this Section 1.4 that would
require the transfer of the Deceased Mt.mbu‘ s Interest (the “Non-Transferable Period®):
und

. o (B)  after the expiration of the Non-Transferable Period, the

Munlu.rs otlier than the Deceased Member shall have o Parchase 1§ ght to acquire their

I'ro Rata partion of the nterest of the Deceased Memberfor the Pro Ruta amount that

“would be distributed to the Deccused Member under Seetion 14,4 upon liguidation of the

Company il all assets were to be sold al Fuir Market Value in respeet of such Interest or
.. portion lhcrcot‘..

Itis the intention of the partics that this provisions of this Scation 1 1.4(h)(ii) Gnnncintly
provide for the surviving spouse and family of the Deveasud Member for one (1) year
following lhc death of the Deceased Member,

() Relirement of n Member,

——— e {!e l lnnp Olm UJ'N'\‘FH"!!I m-l!rmﬂm\! A'Fm\u A |mm'\nc fﬂm_‘,‘ﬂ o ,m;u e
" Meml her') the Retiring Mc.mlu.r shall give written notice to the Company of sucl R Retiring
9
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Member's intention 1o retive (the “Retirement Nutice™,  The nitial Members, otler than the
Retiring Member (the *Non-Retiging Members™), shall have o Purchase Right witl respeet 1o
their I'ro Rata portion of all, but not less than all, of the Intcrest owned by the Retiring Menibe.
The Non-Retiring, Members may excrcise such Purchase Right by delivering notice.of exercise w
the Retiring Member at any time within ninety (Y0) days aler the deli very of the Retirement
Notice o the Company.  11'the Non-Retiring Members do not exereise such Purchase Right with
respect to such Interest or any purtion thereof, the Retiving Member shall cease (o be a Member,
and the Interest held by the Retiring Member shall hecome a Non-Voling Interest.

(i) The amount at which the Non-Retiring Members shall be entitled
lo acquire the [nterest ol the Retiring Member shall he such Non-Retiring Members® Pro Rata
portion of the amount that would be distributed 1o the Rotiring Member under Seetian 1514 upon
liguidation of the Company i5'all assets were 1o be sold al Fair Murket Value,

(iii)  With respect to a transfer pursuant 10 1his Seetion 11,4(¢¢), at cach
Non-Retiring Member's option, the purchase price shall be payable cither (A) in cash or
immediately available funds, or (B) by delivery of such Non-Retiring Member's unsecured
promissory nate in the mmount determined pursiant 1o this Seetion_ILdce), which note shall be
payable in full on the date that is three (3) years afler the retirement of the Reti ring Menmher, plus
interest on such amaunt aceruing at an annual rate cijual to the short-term applicable federal rate
pravided by the IRS in eflect as of the dute the Relidng Event Purchase Option is excreised
(such principal and interest lo be paid only upon maturity of such note) (a “Nate™).

(d)  Teominwion oy Couse,

(i) IFany Member (the “Breaching Member™) eupages in any actiop
whicl o court of competent jurisdiction determines to constitute Couse under this Agrecment, the
Interest Licld by the Breéaching Menmiber shull be » Non-Voting Interest und the Breaching,
Member shall no longer be o Member: provided, that when all potential apprals of such
determination have been exhausied or are otherwise no longer available: (x) il the final appeal or
judgment uffirms the finding of Cause, such Breaching Member shall be considered terminated
for Cause or (y) if'the final appeul or judgment voids the initial lindling of Cause, such Breaching
Member's Interest shall no longer be s Non-Voting Interest und the Breaching Manber shall be
reinstated as a Member,

(i)  Upon a termination for Cause;

(A)  the [nitial Members, other than the Breuching Member (thie
“Nop:Breaching Memberg™), shall have a Purchase Right to acquire their Pro Rata
partion of the Interest of the Breaching Member for a Pro Rata portion of the lesser ol'(l)
such Breaching Member's aggregate Capital Contributions reduced by any distributions
made lo such Breaching Member; or (2) to the amount that would be distributed to the
Breaching Member under Section 14.4 upon liquidation of the Company if ull assets were
to be sold ut Fair Murket Value; and '

(B)  such Breaching Mémber’s Interest shall become a Nop-__

A ANy

SEVGLNG ILEretandt ine Breaching Member shall cease lo be o Member,

do

Katz Reply Declaration Page 041



-

Case 3:16-cv-01386-EMC Document 241 Filed 09/13/17 Page 43 of 68

(i) With respest to a lransler pursuant (o this Seetinn 1 1,4(c), at the
aption of cuch Non-Breaching Member excreising o Purchase Right, the purchinse price shall he
payable either (A} in cash or inuncdialely aviniluble Tunds, or (8) by delivery ol such Non-
Retiring Member's Nate in the amount determined pursuant to this Scation 11.4(d).

(c) Any Interest (hat beecame a Nan=Voting Interest pursuant to this Section
110, and which Interest was subsequently purchased by any Noni-Breaching Member pursuant o

LS

a Purchase Right in this Seetion_LL4, shall no longer be a Non-Voting Interest in the hands ol

PR piid

the purchasing Member.

11,5 Procedures for Transfers.

(i) Linhilities: Indemnily, 11 Interests are purchased by an Initial Member
under this Artjele X1 (other than axa result ol a Termindtion for Cuuse), the purchasing Member
shall indemnily, defend and hald the selling person, its directors, ofticers, shurcholders, pariiers,
members, managers, employees and ayents, or any ol them harmless from any and all claims,
demands, actions, losses, liabilities, costs, or expenses (including reasonable attomeys® fees)
arising out of or in connection with all obligations or liabilities of the Company, whether or not
incurred or acerued while the sclling Meniber was a Member or aller the date of consummation
ol the purchase and sale of the sclling Member's Percentage Interests.

(h) Relenges,  In connection with a purchose by an Initial Member ol another
Member's Percentage Interests under this Ageeement (other than as a result ol s Termination for
Cause), if the selling Member, any mumber thereot or any affiliate thereol is a guarantor or an
indemuitor of ar with respeet to any obligations ol the Company or any subsidiary lor of in
conneetion with borrowed money or is otherwise liuble thercon, then at or prior Lo the closing ol
such transaction and as a conditiun precedent tu such clasing, the purchusing Manber shall
ohtain 4 release of such guarantee or liability (excluding only any enviranmental indemnity to
any lender to the Compuny to the extent that such indemnity relates ta the perind preceding the
closing); or it such n relense is not obtainable without the payment of any money by any person.
with the consent ol the selling Member (which muy be granted or withheld in its sole discretion),
e purchasing Meiber shull fully indemnily the selling Member, its members and their
respearive afliliates with respect to any such oblipations, ‘Any such indemnity by the purchasiny,
Member shall be sceurcd by its right to-all distributions by the Company (both with respect to the
purchnsed Pereentage Interests and with respect to all other Percentage Interests of the
purchasing Member and its alfiliates). 17 the releases described above are not obtainable
without the payment of money by any person and the sclling Member does not consent to the
indemnification described above, then the Members shull huve no fusther rights or obligations
under this Agreement to purchase or sell the upplicublé Percentage Interests with respect to the
particular clection giving rise o such rights, Notwithstunding the immediarely preceding
sentence, the right of an Initiul Member ta purchase the other Member's Pereentage Interesty
under this Agreement may subsequently nrise us o result of unother election, subject in cach cuse

to this Section 1 L.3(d),
() Fonm_of Payment of Purchase Pricca Other than with respect to the

EI) » 1 . v 4 14
i il 4  E YA ' ; g | faes., R
e RS Breent Purslinge Qutinn-apa o winatianfae-OnusuathelusabuseRrcsahylbhepoid byse—————

T A S

wire transfer of immediutely uvailable funds as direeted by the selling Member,

3a8s
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(d)  Procedures TorClosing,

(i Logarion pnd Time Perinds,  The closing of any purchase and salg
of Percentage Interests under this Seetion 1.5 shall he held at the principal office of the
Company or such other locution as the Members may mutually agree upan,

(i) Closing Doemyents, Each Member shall deliver such documents
and instruments, duly exeeuted, and acknowledged where vequired, as may be necessary to
consummate the purchase and sule of a Member's Percentage Interests under Seetion 11.3 or
LLA, Without limiting the furegoing, the selling Member shall execite and deliver at the
clasing an assignment, instrument of conveyance or ofher instrument appropriate to convey all of
the Percentage Interests of the selling Member ta the purehasing Member (or to those members
of the purchasing Membher as the purchasing Member may specify), and shull deliver t the
purcliasing, Member such evidence as the purchasing Member may reasonubly request showing
that the Pereeniuge Interests being sold are vwned or will be owned by the purchasing Member
free and clear of any and all claims, liens aind encumbrances ot any kind or nature.  In addition,
as a condition precedent (o the elosing, the parties to the trmsaction shall obiain the prior written
consents ol any lenders to the Compuny or any subsidiary (fn the extent such consenls are
required under the applicahle loan documents) to the transactions to be consummadted at the
closing. ‘I'he purchasing and sclling Members shall each use their reasonable best efforts and
canpernte in good faith ta obtain such lenders’ consents, 11 any such consent eunnot be
abtained, then, at the eleetion of the purchnsing Member, either: (i) the purchasing Member may,
m ity sale discretion, waive the requirement of such cansents; vr (ii) the rights and obligations of
the Members to purchase and sell resulting from the applicable eleetion shall terminate and no
Member shall have any further right or obligation arising from such election to purchase or sell,

(iii)  Payment of Loyns. 1f there are any outstanding louns owed hy the
Compiny ta (he selling Menber, any of'its members or their respective Afiliates, such loans,
including acerued and unpaid imterest, shall be purchased without discount by the purchasing
Member as a condition precedent to the closing.  The purchase price Tor such loans shall be paid
in full at the closing in the same manner as the Purchase Price is paid, At the closing, the selling
Member shall deliver to the purchasing Member eacl note or other instrument evidencing such
loans, all documents securing such loans and an assignment or satisthetion, which assignment or
sutisfaction shall be at the election®of the purchasing Member, . .

4

(¢)  Closing Costs and Adjustments. The Purchase Price for the entive
Interest af (he selling Member shall be (A) inerensed by the ageregate amount ol ull Capital
Cuontributions made by the selling Member ta the Company between the date on which the
Purchase Price is established and the date of closing and (B) reduced by the aggregate amount of
all distributions of net eash receipts and capilal procewds received by the selling Member
hetween the date on which the Purchase Price iy estublished and the date of closing, A
purchasing Member who purchuses a partion of the selling Member's luterests shall have its
Purclinse Price udjusted as ubove, but on a Pra Ruta basis, All closing costs shall be barne
equally by the selling Member and the purchasing Member, '

116 Complinnee withArticle X1 Any trancfaralanwdntersst St Compnnyethnter e

e e O

“daes not comply with thig Artiele X[ shall be null and void and shall not have any effect under
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this Aprecment to the extent permitied under applicable law, 1f, under applicable law, i transter
may not he treated in the manner deseribed in the previous sentence, such interest shall be a Non-
Voling Interest.

ARTICLE NI,
NON-COMPETITION; NON-SOLICITATION

12.1  Non-Competition, Neither the Founding Member nor any Affiliate thercof shall,
directly or indirectly, do any of the following during the Restriviet! Perjud, except through the
Company or as othicrwise permitted under this Agreement:

() engage in o Competing Business; or

(b) directly ar indireetly be or become an officer, direetor, stockholder, owner,
en-ownier, affiliate, purtner, promoter, employee, agent, representative, consultunt, udvisor,
manager, licensor, sublicensor, licensee or sublicensee of, lor or 1o, or otherwise be or hecome
associated with or sequire or hold (ol record, heneficially or othertvise) any direet or indirect
interest (equity or deht) in, any Person that engages directly or indirectly in a Competing
Busineys,

12.2  Non-Solicitation. Neither the Founding Member nor any Affiliate thereof shall,
da uny of the following during the Restrieted Period, exeept through the Company or as
otherwise expressly permiitted in this Agreement:

(1) divectly or indirectly, personully or through othets, encourage, induce,
attempt ta induce, solicit or uttempt 1o solicit (on the Faunding Member's own behalfor on
behalf of any olhier Person) nny employee of the Compuny or any of'its Subsidiaries to leave his
or licr emplayment therewith;

() directly or indireetly, personally or through others: (i) induce or atiempt to
induce any- Person to terminate uny of his, her or its relationships with the Compuany or any of its
Subsidiaries; ar (i) otherwise tuke any action relating to any such Person that would be
disadvantageous fo the Compuny ar its Subsidiaries; or

(@)  directly or indirectly, personully or through atlicrs, encourage, induee,
altempt ta iicluee, solicit or attemnp! 1o solicit (on the Founding Member's own behalf or on
behall of ony other Person, including, without limilation, any Affiliate of the Founding Menbur)
(i) any investor in any investment of the Compauny or any of its Subsidiarics, or any targered
investar known to the Faunding Member as such, (if) any counterparty to any contract with any
business of the Company or any ol its Subsidiaries, or any turgeted counterparty known lo the
Founding Mumber as such, or (iii) any investment advisory clicent, or largeted investment
advisory client known Lo the Founding Member us such,

123 BlueMeneil. The parties hereto agree that the restrictions contained in this
Articlg X1[ nre reasonable in scope, duration and otherwise,  If any provision contained in this
Asticle XTI is nonetheless held by any court or arbitrator of compelent jurisdiction to be

O

e inenfrcctbisbsmmen T ot T R O VR T S COErEp G Theh Covaied tharehy or

otherwise, the parfies hereto agree that the court or arbitrator making such determination shall

33
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have the power to, and is hereby direeted by the parties ta, reduce the duration ar geographic
arca of such provision or atherwise modify such provision, andl, in its recieed or modilied Lorm,
such provision shall be enforceable,

124 Acknowledvement, Eoch Member acknowledges and nprees thal the cuveritns
set forth above in Seetions 12.1 through 12.3 applicable to the Founding Munber are: (a)
reasonable and necessary (o protect the Company's goadwill, conlidential information, clientand
vendor relutionships, and stable workfaree; (b) reasonable in terms of their length ol time,
weagraphic scape, and scape of activity restrictions; and (c) intended w qualify as [ully
enforeeible covenants,

ARTICLE XL
ACCOUNTING, RECORDS, REPORTING TO AND BY MEMBR ERS

13,1 Boaks and Records,  The boaks and records uf the Company shall reflect all the
Company's transactions i shalt be appropriate and adeyuate for the Company™s business, The
Company shall maintain at its prineipal olfice all of the following:

(1) o current list of the Rl wame and last known business or residence address
uf vach Member and Assigiee set forth in alphabetical order, together with the Capital
Contributians, Capital Accounts and Percentage Interests of' sach Member or Assignee:

(h)  acopy ol'the Centificate of Formation and any and all amendments thereto
topether with exceuted copies of any powers of attarney pursuant (v which the Certiticate of
Formation or any amendments thereto have heen exeeuted;

{(¢)  copics ofthe Company®s U8, lederyl, stute and loeal income tax or
intornation teturns and reports, i any, and any 1ax returns or reports filed by or on behall of the
Company in any other jurisdiction, for the six (6) most recent taxnble years;

, (d)  acopy ol this Agreement and any and all amendments thereto together
with executed copies of any powers of attorney pursuant to which this Agrecment or any

- amendments thereto have been executed;

() copics of the inancial fatements ol the Company, if any, for the six (6)
most recent fiscal years; and

(N the Compiny's books and recorls us they relute to the internal affairs of
the Company Tor at least the current and the past four (1) fiscal years.,

132 Delivery to Membhersand Inspeetion.

(@) Euch Member has the right, upon reasanable request for purposcs
reasanahly related to the interest of the Person as Member, (o inspec andt copy the books and
records of the Compiny.

1 [ 2 - ¥ y . 4
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made by that Person or [hat Person's agent or allorney,
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13.3  Filings, The Meambers, st Company expense, shall prepare and timely file or
cause 10 be prepared and timely filed, with appropriate Federal and state regulatory and
administrative bodies, smendments to or restatements of, the Certificate of Formation amd all
reports required to be filed by the Company with those cntities under the Act ar other
then-current applicable laws, rules and regulations. Ifa Member required by the Act o exeenie
or lile any document [ails, after demand, to do su within o reasonable period ol time oF refuses e
do so, any other Membser may prepare, execute and file that document with the Scerctary of
Stute.

134 Bank Accounts. “The Members shall maintain the funds of the Company in ane
or more sepurate bank nceounts in the nmme of the Company, and shall not permit the Ginds of
the Conipany to be eormningled in iy fashion with the funds of any other P'erson.

135 Accounting Decisions_ and Relisnes an Others.  All deeisions as tv secounling
matters, exeept as otherwise speeitically set forth hercin, shall be miade by the Founding
Members, “The Memhers may rely upon the ndvice of the Company’s aceountints as to whether
wuch decisians are in accordance with accounting methods followed for U.S, Fecderal income Tax
purposes or for purposes of any other jurisdiction in which the Company dous business or is
cequired to Tl (ax retens ar reports under applicable law,

ARTICLI XTIV,
DISSOLUTION AND LIQUIDATION

4.0 Disselmion, Subjuet to the pm\'isions of the Act ar the Certiticate of Formation,
the Compuny shall be dissolved and its affaies wound up upon the first to accur of the following:

(a) the written consent of all the Members: or

(b) a Dissolution Event occurs with respect to any Member unless the
remaining Mumbers vale 1o continue the business of the Company within nincty (90) days ol the
aceurrence of such Dissolution Evenl,

14.2 ,l,iqhi_clalinn angl Winding Up. ,

() Upon lie occurrence of any of the events of dissolution as sel forth in
Scetion |4, 1 of this Agreemenl, the Conpany shall cease to engape in any further business,
exeepl 10 the exlent necessary to perform existing obligations, and shall wind up its aftairs and
liquidate its assets, The Members shall appoint a liguiduting trustee (who may, but need not, be u
Member) who shall have sole autharity and control over the winding up and liquidation of the
Company's business and alTairs and shall diligently pursue the winding up and liuidution of the
Company in necordunce with the Act. As sonn a8 practicable alter his or her appointment, the
liquidating trustee shall cause (o be filed a statement of intent to dissolve as required by Seetion
18-203 of e Act,

(b) During the course of liguidation, the Members shall continue 1o share

profits and lugses oy provided in Section 8.1 of this Aprcement, but there shall be ho cash_

35
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143 Ligbilities, Liquidation shall continue uniil the Company’s afTairs are in such
condition (that there can be a tinal accounting, showing that all fixed or liquidated ohlipations and
linbilitics of the Campany are salislied or can be adequately provided for under this Agreement,
The assumplion or guarantee in good faith by ane or more Lsmeially responsible Persanys shall
he deained to be an adequate means ol providing for such obligtions and liabilities, When the
liquidating trustee has determined that there ean be o final accounting, the liquidating trustee
shall estahlish a date (ol to be Tater than the end of the taxable year o the liquidation, i.c., the
Lime at which the Company ceases Lo be a going concern ns pluwdcd in Scction
1,709-1 () 2)(ii)(w) of the Treasury Regulations, or, if later, ninety (Y0) days after the date of
such liquidation) for the distributiun of the proceeds of liquidation ol the Company (the
*Rigtribution Rae™). Thie net proceeds of liguidation of the Company shall be distributed to the
Members as provided in Sectian 14,4 hercol not later than the Distribution Date,

144 Dislributign o' Assets,  Upon the winding up ol the alTaivs of the Company
pussuiant to Segtion 14,2, the asscls ol the Compuny shall be distributed in the lollowing order of
priority:

() [irsl, to the payment of the expenses of Hyuidation;

oty

(b)  seeond, to the payment of all debts, liabilities and other obligations ol the
Company owed to third parties;

(v)  third, to Manbers who are ereditors, to the extent permitted by applicable
law, in satisluetion of any debts and liabilitics; and

(d) fourth, to the Members the balanec i in accordance with the prioritics sl
forth in Seetioun 10, 1(a),

4.5 Spucinl Alloeation of Profits npd Losses upon Liq_uidalﬁ o, Notwithstnding uny
provision 1o the cantrury, prior (o the distribution required by Section 14.4(d), the Members may
cause Lo be specially allocated the Net Profit and Nel Loss (as well as specific jtany of gross
income, gain or loss) generated at the time of the liquidation in @ manner different than what is
required by Section 8.1, to the extent such ulloeations are necessary ta have cach Member's
Capital Accounts gefieet the intended econamic effects of this Agreament at the tine ol
lquItl.llwll.

H 6 Defigit Capital Accounts.  No Mewber shall have any obligation to contribute or
advance any fands or other property to the Company by reason of any negative or delicit balance
in such Member's Capital Account during or upon completion ol winding up ar at any olher time
except lo the extent thal a deficil balance is dircetly attributable to a distribution of ¢ash or other
property in violation of this Agrecment or as required by law,

147 Cettificate of Cancellation,  Upon dissolution and liquitlition of the Company,
the ligquidating trustee shall cause to be exeeuted and filed with the Sceretary of State of the State
of Delaware, a certificate of cancellation in accordance with Section 18-203 of the Act.

erpa ey e o U Tt . e 3
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ARTICLE XV,
INDENNIFICATION AND INSURANCE

15,1 Indenwifieation: Proceeding Qther Than by Campany.  The Company may
indemnify any person (including, without limitation, the Founding Member and the Inirial
Members and any Alfiliates thereol) who was ar is a party r is threatened 1o be made 3 party 1o
any threatened, pending or completed aetion, suit or proceeding, whether civil, criminal,
administrative or investigative, exeepl un action by or in the right of the Compiny, by reason o ¥
the faet that sieh person 18 or was a Member, officer, employee or aygenl of the Compuny, or is or
was serving al the request of the Company as a imember, sharchalder, dircetor, afficer, partner,
trustee, employee or agent of any other Person, joint venture, trust ar other enterprise, AgUingt
cxpenses, including atlorneys® fees, judgments, fines and amounts paid in settlement actunlly and
reasonably incurred by such person in conneetion with the action, suit or procecding it such
person acted in good Taith and in a waner which such person reasonably bulicved to be in or not
opposed 1o the hest interests of the Company, and, with respeet to any eriminal action or
proceeding, had no reasonable ciuse w believe such person’s conduet was unlawful, The
termination of any action, suit vr procecding by judgment, order, seltlement, conviclion, or upon
u plen of nolo contendere or its equivalent, does not, of itself, ereate a presumption that the
person did not act in guod tuith and in a manner which such persan reasonably believed lo be in
or not apposed to the best interests ol the Company, and that, with respect fo any criminal action
or proceeding, siieh purson had reasonuble cause o believe that such person’s conduc! was
unlawui.

152 Indemnification; Proceeding by Company,  The Company may indemnify any
person (including, withoul limijtation, the Founding Muember and the Initial Members and any
Alhliates thereol) who was or is a party or is threatened la be made a party to any thrsatened,
pending or completed action or suit by or in the right vl the Colnpuny to procure 4 judgment in
its favor by reason af the (et that such person is or was a Member, afficer, employee or agent off
the Company, or is or was serving at the request of the Company as a member, sharchalder,
dircetor, officer, parinee, truste, cmployee or agent of any other Person, joink venture, trust or
other enterprise against cxpenses, including amounts paid in setlement and attorneys’ fees
actually und reisonably incurred by such person in conneetion with the defense or seltlement of
the action or suil il such person acted in good Taith and in @ manner which such person
reasonibly believed to be in ar not opposud to the best interests of the Conzpainy. Indemnification
may not be mude for any clain, issue of matier as to which such o persun lns been sdjudiged by a
courl of competent jurisdiction, afier exhaustion of all appeals there Lrom, to be lizble to the
Company or for amounts paid in scitlement to the Company, unless and only to the extent that
the court in which the action or suit wus brought ar other court of compelent jurisdiclion
deternines upon application that in view of all the circumstinces of the case, the person is fhirly
and reasonably entitled to indemnity for such expenses as the court deems proper.

153 Authoriztion oCIndempilication.  Any indemnification under Sectious 15,1, and
15.2, unless ordered by a court ar advanewd pussuant to Section 1 5.4, may be made by the
Compuny only as sutharized in the speific cuse upon a determination by (he Members that

indemnifcation of the Member, otficer, employee or agent is proper in the circumstances,
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154 Mandatory Advangement of Expenses.  The expenses of Members and olficers
incurred in delending a civil or criminal action, suit vr pmceeding must he paid by the Company
a% they are inewrred and in advance of the final disposition of the action, suit or proceeding, upan
receipt of an undertaking by or on hehalf of the Member or officer to repay the amaount il'it is
ultimately determined by i court of competent jurisdiction that he or she is not entitled to be
indemnilicd by the Company. The provisions of this Section 154 do not alleet any rights to
advimeement of expenses (o which persunnel of the Company other than Members or officers

nay be entitled under any contraet or otherwise,

155  Repgal or Modifieation,  Any repeal or modification of this Article XV by the
Members of the Comparny shall not adversely affect any rvight of a Member, officer, employee or
agent of the Company existing hereunder wt the time af such repeal or modifieation,

A RTICI;E X\"l.
NDEFAULTS AND REMEDIES

16.L  Detialts. 11 a Member materially defaults in the performance of such Member's
uhligations ander this Agreenmen, nnd suclt deliult is not cured within ten (10) days after written
nolice of snch defuult is given by the non-delaulting Member to the detaulting Member for a
deliault that can be cured by the payment of money, or within thirty (30) days afier written notice
of such delault is given by the non-defaulting Member to the detiulting Member for any other
defanlt, then the ~1un-dcl'.|ullin;, Member shall have the rights and remedics deseribed in
Sceljon 16,2 hereunder in respeet of the delaoh,

16,2 Ruemgdies. .

() IT'a Member tails Lo perform such Member's obligations under this
Apreement, the Compuny and the non-defanlting Member shall have the right, in addition (o all
other rights and remedics provided herein, on behall of himself or itself, the Company ar any
other Menber to bring the matter to arbitration pursuant to Scetion 17,9, ‘I'he award of the
arbitrator in such a proceeding may include an order lor specific performance by the defauliing
Meinber of such defaulting Membuer's obligations under this Agreement, or an award for
damuges lor puyment of sums duc to the Company or 1o the non-defuulting Member,

(1) Inthe event of any claims by one Memher against any other Member Far
any default in the pcrl‘onmmcc-ot‘ such other Member's abligations under (his Agreement as
provided under Scelion 16,1 or any other provision of this Agreement, no amounts paid in
respect of such claims, whether to the Member bringing the claim or the Member against whoin
the claim was braught, shall include sttorney’s fees unless payment of such nllomey’s fees is

required by a eourt of competent jurisdiction,

ARTICLE XVII.
MISCELLANEOUS

17.1  Entire Agreement, This Agreement, and the schedules hereto, constitutes the

cntire agreement among the Members with respeet to the 5ubjcct matter hereof, und supcr‘icdui

purty hereto shall he liable or bound to the other in any manner by any warrantics,

38

Katz Reply Declaration Page 049



Case 3:16-cv-01386-EMC Document 241 Filed 09/13/17 Page 51 of 68

representitions or covenants with vespect to the subject matter hereof except as specifically scl
forth herein,

172 Amendments,

AR

() This Agreement may be amended only hy the alfirmative vote ol all the
Members. All amendments shall be in writing and duly cxeeuted by all ol the Members,

(b)  The Certificate of Formation muy only be amended only by the
aflirmntive vole of all the Members, Any such amendment shall be in writing, and shall be
exceuled and filed iy accordunce with Scelion 18-202 of the Act.

17.3  No Waiver, N consent or waiver, express or implied, by the Company or u
Meniber to or of any breach or default by any Member in the performance hy sueh Meaher of
such Member's obligations under this Agreement shill constitute a consent to or wiiver o1’ any
similar breach or default by that defaulting Member, Failure by the Company ur a Menber to
complain ol'any st ar omission ta act by any Meniber, or to declare such delaulting Member in
detault, irrespective o how long such failure eontibues, shall not constitute a waiver by the
Compuny or the non-defaulting Metuber of such non-defaulting, Member's rights under this
Agreement:

17+ Representation of Shaves of Companies or Interests in Qther Fntities,  Any
Member of'this Company is authorized to vole, represent and exercise on behall ol the Company
all rights incident to any and all shares, imembership interests, or partnership inlerests of any
other compuny or companies, or any interests in any other Person, standing in the name of the
Company, The authority herein granted to the Members 10 vole or represent on behal ol this
Company any and all shares, membership interests, or purtaership interests held by the Company
in any uther company or compunies, or any interests in any other Person, may be exercised either
by such Mcmbers in person or by any atlier person authorized sa to do by proxy or power of
attorney duly executed by said officers, Notwithstanding the forepoing, no Member may take
any action pursuant to this Section_17.4 withont the unanimous agreement or previous written
authorization uf the Founding Members to ke such uction,

17.5  Nu Conflicls,  Each Member of the Company has engaged ils own legal comsel
in comnection with this Agreement. and legal counsel to the Company is not legal counsel ta any
Member of the Company in connection with such Member's revicw of this Apresment,

17.6  Third Parties, Nothing in (his Agresment, express or implied, is intende to
confer upon any party, other than the parties herclo, and their respective suceessors und
permitted assigns, any rights, remedies, obligations or liabilitics under or by reuson of this
Agreement, except as expressly provided hetein,

177 Severgbilily, 1T one or more provisions of this Agreement are held by a propur
court 1o beymenlorecable under applicable law, partions of such provisions, or such provisions in
their entirety, to the exlent necessary and permitted by law, shall be severed herefrom, and the
balance of this Agreernent shall ba enforeeable in nesordance with ils lerms,
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17.8  Goveming Law, This Agreement shall be governed by and constiued under the
H St * H 0 H o H e
substantive luws of e State of Delaware, without regard W Delaware choice of law principles.

17.9  Arbilation,  Any dispute ariging out ol'ar in connection with this Agreement,
including any question regurding its existence, validity or termination, shall be settled by
arbitration under either (n) the Rules ol the Amarican Arbitration Association for Cammercial
Disputes, or (b) the Rules of JAMS purswant (o its Streamlined Arbiteation, Rules and Procedures
(the *Rules") (as mudificd by this Seetion 17.9), The number of arbitrators shall be ong (1) iTall
partics to the dispute agree on the arbitrator, I there is a disagreement on selection ol'a sole
arbitrator, the number of arbitrators then shall be three (3), with the arbitrators 1o be appointed in
accordance with the Rules from a panel of arbiators at such location as the Initial Mambers
shall select.  The place af arbivation shall be at sueh lueation as the Initisl Mambers shall scleet
or such othier place as the partics to the dispute shall agree in writing. The arbitration prouu.dmgs
shall be conducted in the English language, and the arbitral award shall be rendered in wriling in
the English language and .~.I|.|ll state the reasons for the ivard, Judgment upon the award
rendered by the arbitrator or arbitrators may be entered in any court having jurisdiction thereof,
and shall be binding an the parties hevet, - The casts of arhitvation, including reasonable legal
fees and costs, shall be barne by cither ar both of the parties in whatever propurtion ag the
arbitrator or arbitritors may award,

1710 Nogiges,  Unless wiherwise pravided in this Agreement, any notice or other
communication hercin requirel or permilted to be given shall be in writing and shall be given by
electronic communication, hand delivery, registered or certified mail, with proper postage
prepaid, retum receipt requicstad, or caurier service repularly providing proof of delivery,
addressed 1o the party hereto,

17.4 _u_k;,.md Subtitles, The titles of the sections and paragraphs of this Agreeent

it e

are for convenience only and are not to be considered in construing this Agreement,

17,12 Qurrensy.  Uunless otherwise specitied, all currency amounts in this Apgreement
refer (o, the lawful currency o {"the United States of America.

17. H ‘Gounterparts,  This Agreement may be excented in one or more cawterparts,
each of which shall be deemed an original, burall of whicli together shall constitule ane and the
same instrument, and .sl)'xll hecome effeative when there exist copies hereof which, when Liken
together, bear the autharized signatures of ¢uch of the partics hereto, Only one such counterpart
sipned by the party against whom enforceability is sanghi needs to be produced to evidence the

existence of this Agreement,

[Remainder Of Page Intentionallp Blank; Signature Page Follows,]
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IN WITNESS WIHEREOF the Cupital Truth Holdings LLC and each of the Members
hereby cxecute this Limited Liability Company Agreement as ol'the ___ duy of June 2015,

*Company™

CAPITAL TRUTL HOLDINGS LLC. a
elaware limited lability company

By:
fs:

“Fynnding Member”

Q JUS}J{HI J, Cilunra
--—-"/‘

*[nitial Members®

e

)
—_'_—..-a-—*i
]

“.sy

Joshuwd J, Cilano

PSl, .\.LC, )

4 J@V/

llls

R R T

S-1
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SCHEDULE A
NAMES. ADDRESSES AND CAPITAL CONTRIBUTIONS OF MEMUBRERS

(Conlidential - Nat for Distribution)

Nene of Menther Address
Joshua J, Cilans I

ackensack, NJ 07601

PSl LLC

Capita) Contribitions of the Initinl Membery:

o AN eigln, tide and ierest in Capital Traih Advizors shall be owned by 1he Compiny, including,
without lisivation, niy Mansgement Fees paid pursuant o the Late Stage 1 angl Late Stage Il
devamenmatian,

30 Al vight, ible and interest of Late Stage Asset Management shall e owned by the Company,

ineluding, without luitation, any Carried Interest prynble pursuant to the Late Stage | ind the Lute
Stage 1 documents,

4, Allright, tithe and interest of the Campany or any Aftiliates of the Compnny, Capital Truth Advisars
anud Late Stuge Assct Management in Late Stage 1shall be owned by the Compuny,

4, All righs, tiile and jnterest ol the Compiny or any Alliliates of the Company, Capital ‘Truth Advisors
and Lale Stnge Asset Management in Late Stage I shall be owned by the Campany.

,
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SCHEDULE R

PERCENTAGE INTERESTS

Name of Menmber Percentage Interest
Jashua J. Cilano 80%%
PS), LLC 20%
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Exhibit 3

to

Reply Declaration of

Marc Katz
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Acenitil Number 3_72____8'1 3ﬁ§_

Limited Linbility Compnuy Resalution

1, Cupltal Truth Helding, ip my olficial capnelty os_Managing Momber or Lolo Siage Investmant f n Limited Liability Compuny (LLC) duly
organized wider the laves of the State of Delware s heraby eerily that the followlng is n gue copy of 3 resvlution duly nnd repulnrly
ndopied by Uhe oftfcers of znid LLC ot the mecting held on this 188 duy uf August . 2018 ., at which t quorum for the tninsaction
of businest war present und octing, und iz tifl In i) force nnd cllcet, and appears in the minulex of the meesing:

RESOLVED any one of such partners numied below, are hercby Wy muiliorzed and empnwered 1o open a brokernge account, tmnsfer, endorse, sell,
n3slgn, set over nand deliver nny and all securltles (Including short sules) now or hereafler standfig in tic nume ol or owned by Ihis LLC, 1o purchnse
securithes (un margln or otherwise), including the purchase und pale ol'opliony, and to male, exceute, and defiver, uuder the Resolutlun ol Uils LLC
wty nnd all writien instnumenta neceszary or proper to effectuale the wulliority hereby confirmed,

3 T ams the sola partner

Corifywy Paitwn’s Neme £ 1118

Caplinl Trulh Holdings, LLC / Managing Mambar
Duir ¢4 Wi jouadaly pyy)

02/04/2015 - 07/03/1678
Trlephong Nurber

‘ / Cenilying Farioir's Henit & 1108
h%’f et ale Z’fu:’%z#ﬁé;

Auditiy
o ‘?’fﬂ Vivd

._’- Hackengack, NJ 07801
/ .
bdd

VR
Uiy Painert Spreiass Contityan Fuirar's Hoon T
SO
heted Sty fthaivy Thaie o DR imrvddyYyy)
#odingy THi#isan Nurbes

b
(N WITNESS WIRIREOF, 1 luuve hereunto xet ity fiond of said LLC this / 27" iy or_@ygd, e,

g y /?sunmn F Colfpton Feniia’s Nime
27 7. ffea vy |
7 Fealy

Viease Notes COR unior yoar braker wiil verify lnformarion Rravided ot this fore thruugh  third-puety vendor fo sceurdause with the USA Paldur Act.

= - wvrreses - e

Cleaad Thiough COR Clonng = 9304 Uindersewud Avemua, Sult 100> Omaa, Neh sk GERT14-2048 « (4023 D04.10)
www.corcessing.com ¢ Munber FINKA & SR

l.C‘.I ad M'l:
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Exhibit 4

to

Reply Declaration of

Marc Katz
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